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Interagency  Wild  and  Scenic  Rivers  Coordinating  Council 


February  25,  1999 
Dear  Reader: 

The  Interagency  Wild  and  Scenic  Rivers  Coordinating  Council  (Council)  is  pleased  to 
enclose  our  first  update  of  the  Wild  and  Scenic  Rivers  Reference  Guide  {Reference  Guide). 
The  enclosed  instructions  allow  for  an  easy  update  of  your  Reference  Guide.  In  addition  to 
making  a  number  of  the  materials  contemporary,  this  update  includes  an  introduction  to  the 
Wild  and  Scenic  Rivers  Act  and  three  new  technical  papers,  reflecting  suggestions  from 
public  meetings  held  around  the  country. 

Since  the  initial  distribution  of  the  Reference  Guide ,  we  celebrated  the  30th  anniversary  of 
the  National  Wild  and  Scenic  Rivers  System.  To  commemorate  this  milestone,  the  Council 
spon-sored  a  forum  on  the  future  of  the  National  System.  Agency  and  a  variety  of 
nongovernmental  participants  identified  accomplishments,  barriers,  and  future  actions 
relative  to  achieving  river  conservation  through  the  Wild  and  Scenic  Rivers  Act.  The  forum 
was  a  first  step  in  revitalizing  agency  and  nongovernmental  relationships.  Forum 
participants  supported  the  need  for  continued  development  and  dissemination  of 
informational  materials,  including  using  new  technologies.  The  actions  generated  at  the 
forum  are  being  evaluated  and  will  be  described  in  a  future  newsletter. 

Several  other  events  have  also  occurred  since  the  initial  distribution.  Eighty-one  miles  of 
the  Lumber  River  in  North  Carolina  were  designated  as  a  wild  and  scenic  river.  The  river- 
administering  agencies  definition  of  a  water  resource  project  was  supported  in  the  courts; 
proposed  regulations  by  the  Department  of  the  Interior  for  Section  7  were  published  in  the 
Federal  Register  (63  FR  67834-37)  for  public  comment.  In  addition,  the  wild  and  scenic 
rivers  web  site  has  been  updated  with  supplementary  information;  new  material  is 
continually  being  added.  These,  and  other  actions,  illustrate  continuing  interest  in  the 
National  System,  and  the  Council  looks  forward  to  your  involvement  on  wild  and  scenic 
river  issues. 

The  enclosed  materials  expand  the  usefulness  of  the  Reference  Guide.  Please  feel  free  to 
contact  any  Council  member  with  suggestions  for  additional  products,  or  with  wild  and 
scenic  river  questions. 

Sincerely, 


lose.  Chair 
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Bureau  of  Land  Management 

Terry  Humphrey 
Taos,  New  Mexico 
Telephone:  (505)  751-4718 

Lon  Kelly 
Fairbanks,  Alaska 
Telephone:  (907)  474-2368 

Gary  Marsh 
Washington,  DC 
Telephone:  (202)  452-7795 

Bob  Ratcliffe 
Salem,  Oregon 
Telephone:  (503)  375-5669 

National  Park  Service 

Tony  Andersen 

Saint  Croix  Falls,  Wisconsin 

Telephone:  (715)483-3284 

Chris  Brown 
Washington,  DC 
Telephone:  (202)  565-1175 

John  Haubert 
Washington,  DC 
Telephone:  (202)  208-4290 

Cassie  Thomas 
Boston,  Massachusetts 
Telephone:  (617)223-5014 

U.S.  Fish  &  Wildlife  Service 

Mark  Chase 
Soldotna,  Alaska 
Telephone:  (907)  262-7021 

Craig  Czamecki 
Arlington,  Virginia 
Telephone:  (703)  358-2464 

Bruce  Halstead 
Areata,  California 
Telephone:  (707)  822-7201 

U.S.  Forest  Service 

Liz  Close,  Chair 
Washington,  DC 
Telephone:  (202)  205-0925 

Jackie  Diedrich,  Vice-Chair 
Portland,  Oregon 
Telephone:  (503)  808-2444 

Lionel  Lemery 
Warren,  Pennsylvania 
Telephone:  (814)  723-5150 


State  Representative 


Edward  Fite,  III 
Tahlequah,  Oklahoma 
Telephone:  (918)456-3251 


. 
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INSTRUCTIONS 


(First  Update,  February  1999) 


The  following  instructions  provide  for  the  update  of  the  Wild  &  Scenic  Rivers  Reference  Guide , 
published  in  June  of  1997.  This  is  the  first  update.  Specific  directions  are  identified  for  each  section 
of  the  Reference  Guide. 


Preface: 

•  Insert  new  cover  letter  from  the  Council  Chair. 

•  Replace  “Contents.” 

•  Replace  “The  Wild  &  Rivers  Reference  Guide”  description. 


Council  Background  and  Information: 

•  Replace  “Interagency  and  Scenic  Rivers  Coordinating  Council  Members.” 

•  Add  Council  Currents,  Volume  2. 


The  Wild  &  Scenic  Rivers  System: 

•  Add  “An  Introduction  to  Wild  and  Scenic  Rivers”  as  the  first  document  in  the  section. 

•  Replace  “River  Mileage  Classifications”  table. 


Technical  Papers: 

•  Replace  “A  Compendium  of  Questions  &  Answers  Relating  to  Wild  &  Scenic  Rivers.” 

•  Add  “Establishment  of  Wild  and  Scenic  River  Boundaries.” 

•  Add  “Wild  and  Scenic  Rivers  and  the  Use  of  Eminent  Domain.” 

•  Add  “Implementing  the  Wild  &  Scenic  Rivers  Act:  Authorities  and  Roles  of  Key  Federal 
Agencies.” 


Abbreviations  &  References: 

•  Replace  “Acronyms  &  Abbreviations.” 

•  Replace  “Selected  Bibliography  of  Publications  Related  to  Wild  &  Scenic  Rivers.” 
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Wild  &  Scenic  Rivers  Reference  Guide 


Contents 

Purpose  of  the  Wild  &  Scenic  Rivers  Reference  Guide 

About  the  Interagency  Wild  &  Scenic  Rivers  Coordinating  Council 

Original  Concept  Paper  and  Charter 
Questions  &  Answers  on  the  Council 
Council  Members  and  Advising  Agencies 
Council  Newsletter  #1 
Council  Newsletter  #2 

The  National  Wild  &  Scenic  Rivers  System 

An  Introduction  to  Wild  and  Scenic  Rivers 
Wild  &  Scenic  Rivers  Act  (Abridged) 

Departments  of  the  Interior  and  Agriculture  Guidelines  for  Eligibility,  Classification 
andManagement 

Designated  Rivers  and  Classifications 

Technical  Reports  of  the  Council 

Compendium  of  Questions  &  Answers  Relating  to  Wild  &  Scenic  Rivers 
Establishment  of  Wild  and  Scenic  River  Boundaries 

Implementing  the  Wild  &  Scenic  Rivers  Act:  Authorities  and  Roles  of  Key  Federal 
Agencies 

Protecting  Resource  Values  on  Non-Federal  Lands 

Wild  &  Scenic  Rivers  Act:  Section  7 

Wild  &  Scenic  Rivers  and  the  Use  of  Eminent  Domain 

Acronyms,  Abbreviations  and  References 

Acronyms  and  Abbreviations  Used  in  the  Reference  Guide 

Selected  Bibliography  of  Publications  Relating  to  Wild  &  Scenic  Rivers 


(January  31, 1999  Version) 


1 1 1 


. 


. 


- 


The  Wild  &  Scenic  Rivers  Reference  Guide 


What  this  Reference  Guide  is: 

The  following  reference  materials  have  been  developed  for  use  by  river  managers  and  others  in 
studying,  planning  and  managing  potential  and  designated  wild  and  scenic  rivers.  The  Wild  and 
Scenic  Rivers  Reference  Guide  (Reference  Guide)  was  developed  by  the  Interagency  Wild  and 
Scenic  Rivers  Coordinating  Council  (Council).  The  purpose  of  the  Reference  Guide  is  to 
improve  interagency  coordination  and  increase  consistency  in  the  interpretation  and  application 
of  the  Wild  and  Scenic  Rivers  Act.  The  contents  includes  information  about  the  Council,  the 
Wild  and  Scenic  Rivers  Act  and  System,  and  technical  papers  developed  through  the  Council. 
Extensive  peer  review  and  the  contribution  of  many  river  managers  have  greatly  enhanced  the 
content  of  these  papers. 


What  this  Reference  Guide  is  not: 

Importantly,  nothing  in  the  Reference  Guide  modifies  or  replaces  any  agency  s  policy,  nor  the 
Department  of  Interior  and  Agriculture  Interagency  Guidelines  for  Eligibility,  Classification  and 
Management  of  River  Areas.  The  Council  is  not  a  decision-making  body.  Any  revision  or 
creation  of  agency  direction  must  occur  through  each  agency’s  respective  processes.  This 
Reference  Guide  is  not  intended  to  replace  coordination  within  each  agency. 


Modifications  to  the  Reference  Guide: 

The  materials  in  the  Reference  Guide  will  be  updated  periodically  and  new  technical  papers 
added.  The  Council  welcomes  suggestions  for  additional  topics  for  technical  papers  and  other 
additions  to  this  guide. 

For  additional  information,  or  to  provide  comments,  please  contact  any  member  of  the  Council. 
The  Reference  Guide  is  not  copyrighted  and  may  be  freely  copied  and  distributed.  Portions  of 
the  Reference  Guide  are  also  available  electronically  at  the  Council’s  World  Wide  Web  site: 


http://www.nps.gov/rivers/ 
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Interagency  Wild  and  Scenic  Rivers 
Coordinating  Council  Members 


BUREAU  OF  LAND  MANAGEMENT  -  DEPARTMENT  OF  THE  INTERIOR 


Lon  Kelly 

Bureau  of  Land  Management 
North  District  Office 
1150  University  Avenue 
Fairbanks,  Alaska  99709 
Internet:  lkelly@ak.blm.gov 
Telephone:  (907)  474-2368 
Fax:  (907)474-2280 

Terry  Humphrey 

Bureau  of  Land  Management 

Taos  Field  Office 

226  Cruz  Alta  Road 

Taos,  New  Mexico  87571 

Internet:  thumphre@nm.blm.gov 

Telephone:  (505)  751-4718 

Fax:  (505)  758-1620 


Gary  Marsh 

Bureau  of  Land  Management 
1 849  C  Street,  Northwest 
Suite  204  LS,  WO-240 
Washington,  DC  20240-9998 
Internet:  gmarsh@wo.blm.gov 
Telephone:  (202)  452-7795 
Fax:  (202)452-7709 

Bob  Ratcliffe 

Bureau  of  Land  Management 
Salem  District  Office 
1717  Fabry  Road,  Southeast 
Salem,  Oregon  97306 
Internet:  bratclif@or.blm.gov 
Telephone:  (503)  375-5669 
Fax:  (503)  375-5622 


-  DEPARTMENT  OF  THE  INTERIOR 

John  Haubert 
National  Park  Service 
Post  Office  Box  37127  (MS-3230) 
Washington,  DC  20013-7127 
Internet:  john_haubert@nps.gov 
Telephone:  (202)  208-4290 
Fax:  (202)208-3762 


NATIONAL  PARK  SERVICE 

Tony  Andersen 
National  Park  Service 
St.  Croix  National  Scenic  Riverway 
Post  Office  Box  708 
Saint  Croix  Falls,  Wisconsin  54024 
Internet:  tony_andersen@nps.gov 
Telephone:  (715)483-3284 
Fax:  (715)483-3288 

Chris  Brown 
National  Park  Service 
National  Center  -  Recreation  &  Conservation 
Post  Office  Box  37127  (MS-3623) 
Washington,  DC  20013-7127 
Internet:  chris_brown@nps.gov 
Telephone:  (202)  565-1175 
Fax:  (202)  565-1204 


Cassie  Thomas 
National  Park  Service 
New  England  System  Support  Office 
1 5  State  Street 

Boston,  Massachusetts  02109-3572 
Internet:  cassie_thomas@nps.gov 
Telephone:  (617)223-5014 
Fax:  (617)223-5164 


Interagency  Wild  &  Scenic  Rivers  Coordinating  Council 

U.S.  FISH  AND  WILDLIFE  SERVICE  -  DEPARTMENT  OF  THE  INTERIOR 


Mark  Chase 

U.S.  Fish  and  Wildlife  Service 

Kenai  National  Wildlife  Refuge 

Post  Office  Box  2139 

Soldotna,  Alaska  99669 

Internet:  mark_chase@mail.fws.gov 

Telephone:  (907)262-7021 

Fax:  (907)262-3599 

Bruce  Halstead 

U.S.  Fish  and  Wildlife  Service 

Coastal  California  Office 

1 125  -  16th  Street 

Room  209 

Areata,  California  95521-5582 

Internet:  bruce  g  halstead@mail.fws.gov 
Telephone:  (707)  822-7201 

Fax:  (707)  822-8411 

Craig  Czamecki 

U.S.  Fish  and  Wildlife  Service 

4401  North  Fairfax  Drive 

MS  ARL  SQ  840 

Arlington,  Virginia  22203 

Internet:  craig  czamecki@mail.fws.gov 
Telephone:  (703)  358-2464/1718 

Fax:  (703)  358-2044 

U.S.  FOREST  SERVICE  -  DEPARTMENT  OF  AGRICULTURE 


Liz  Close,  Council  Chair 

U.S.  Forest  Service 

14th  &  Independence,  Southwest 

Post  Office  Box  96090 

Washington,  DC  20090-6090 

Internet:  liz.close/wo@fs.fed.us 

Telephone:  (202)205-1701 

Fax:  (202)205-1145 

Lionel  Lemery 

U.S.  Forest  Service 

Allegheny  National  Forest 

Post  Office  Box  847 

Warren,  Pennsylvania  16365 

Internet:  llemery/r9  allegheny@fs.fed.us 
Telephone:  (814)  723-5150 

Fax:  (814)723-1465 

Jackie  Diedrich,  Council  Vice-Chair 

U.S.  Forest  Service 

Pacific  Northwest  Region 

333  Southwest  First  Avenue 

Post  Office  Box  3623 

Portland,  Oregon  97208-3623 

Internet:  jackie.diedrich/r6pnw@fs.fed.us 
Telephone:  (503)  808-2444 

Fax:  (503)  808-2429 
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Interagency  Council  Members  and  Key  Federal  Advisors 


STATE  REPRESENTATIVE 


Edward  Fite,  III 

Oklahoma  Scenic  Rivers  Commission 
Post  Office  Box  292 
Tahlequah,  Oklahoma  74465 
Telephone:  (918)456-3251 
Fax:  (918)456-8466 


OTHER  FEDERAL  AGENCY  ADVISORS  TO  THE  COUNCIL 


Bureau  of  Reclamation 

Mollie  Buckey 
Bureau  of  Reclamation 
MS-W-5000 

1 849  C  Street,  Northwest 
Washington,  DC  20240 
Telephone:  (202)  208-5204 
Fax:  (202)208-6252 

Environmental  Protection  Agency 

Phil  Metzger 

Environmental  Protection  Agency 
Office  of  Water,  MS-4101 
401  M  Street,  Southwest 
Washington,  DC  20460 
Telephone:  (202)  260-5700 
Fax:  (202)260-5711 

Farm  Service  Agency 

Allan  Fehr 

Farm  Service  Agency 
Mail  Stop  0523 
Post  Office  Box  2415 
Washington,  DC  20013-2415 
Telephone:  (202)  720-1003 
Fax:  (202)  720-7686 


Federal  Emergency  Management  Agency 

Mike  Robinson 

Federal  Emergency  Management  Agency 
500  C  Street,  Southwest 
Washington,  DC  20472 
Telephone:  (202)646-2716 
Fax:  (202)646-2577 


Federal  Energy  Regulatory  Commission 

Edward  Abrams 

Federal  Energy  Regulatory  Commission 

888  First  Street,  Northeast 

Room  SK-03 

Washington,  DC  20426 

Telephone:  (202)219-2773 

Fax:  (202)219-0125 

Federal  Highway  Administration 

Fred  Bank 

Federal  Highway  Administration 
Natural  &  Cultural  Resources  Team 
400  Seventh  Street,  Southwest 
Washington,  DC  20590 
Telephone:  (202)  366-5004 
Fax:  (202)  366-3409 


Interagency  Wild  &  Scenic  Rivers  Coordinating  Council 


Natural  Resources  Conservation  Service 

Jack  Frost 

Natural  Resources  Conservation  Service 
Watersheds  and  Wetlands  Division 
Post  Office  Box  2890 
Washington,  DC  20013 
Telephone:  (202)  720-9483 
Fax:  (202)690-1462 

Rural  Housing  Service 

Sue  Wieferich 

Rural  Housing  Service 

Mail  Stop  0761,  Room  6309 

14th  and  Independence,  South  Building 

Washington,  DC  20250 

Telephone:  (202)  720-9647 

Fax:  (202)  690-4335 

Rural  Utilities  Service  Agency 

Larry  Wolfe 

Rural  Utilities  Service  Agency 
1 400  Independence  Avenue,  Southwest 
Mail  Stop  1571 
Washington,  DC  20250 
Telephone:  (202)  720-5093 
Fax:  (202)720-0820 


U.S.  Army  Corps  of  Engineers 

A.  Forester  Einarsen 
U.S.  Army  Corps  of  Engineers 
Policy  Review  and  Analysis  Division 
20  Massachusetts  Avenue,  Northwest 
Washington,  DC  20314-1000 
Telephone:  (703)428-7081 
Fax:  (703)428-6529 

U.S.  Coast  Guard 

Jeanne  Timmons 
United  States  Coast  Guard 
Office  of  Boating  Safety  (G-OPB-2) 
2100  Second  Street,  Southwest 
Washington,  DC  20593-0001 
Telephone:  (202)  267-0857 
Fax:  (202)267-4423 
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interagency  Wild  &  Scenic  Rivers  Coordinating  Council 


February  1998  _ Volume  2 


From  the  Council 

Welcome  to  the  second  edition  of  Council 
Currents.  This  edition  highlights  the 
Council’s  progress,  activities  and  products.  In 
furthering  the  goals  of  the  Council  to  improve 
coordination  and  consistency  in  the  adminis¬ 
tration  of  wild  and  scenic  rivers,  we  have 
completed  and  distributed  a  Reference  Guide , 
promoted  consistent  agency  policy,  initiated 
educational  and  outreach  efforts,  and  estab¬ 
lished  a  site  on  the  World  Wide  Web. 

The  Council  appreciates  the  assistance  we’ve 
received  from  many  of  you  through  regional 
meetings,  including  keeping  us  apprised  of 
issues  which  are  common  to  wild  and  scenic 
river  administering  agencies  across  the 
country.  Since  our  March  1996  newsletter, 
the  Council  has  conducted  five  additional  open 
houses  for  river  managers  and  interested 
citizens  to  discuss  and  formulate  solutions  to 
wild  and  scenic  river  issues. 

Council  activities  and  regional  meetings  are 
helping  to  ensure  that  the  Wild  and  Scenic 
Rivers  Act  is  being  consistently  interpreted 
and  applied.  The  1998  spring  meeting  will  be 
held  in  Anchorage,  Alaska,  April  25-26,  in 
association  with  the  River  Management 
Society’s  Biennial  Symposium.  This  summer, 
we  plan  to  meet  in  Areata,  California;  the  fall 
meeting  will  be  held  in  either  in  Idaho  or 
Washington,  D.C.,  coinciding  with  the  30th 
Anniversary  of  the  Wild  and  Scenic  Rivers 
Act.  We  encourage  you  to  attend  an  open 
house  in  your  region. 


For  more  information  on  wild  and 
^ cenic  rivers ,  visit  our  new,  expanded 
H Web  site  at  www.nps.gov/rivers. 


Lamprey  River,  New  Hampshire 


What's  New? 

Wild  &  Scenic  Rivers  Reference  Guide  is  available! 

The  Council  has  produced  and  distributed  a  valuable  source  of  infor¬ 
mation  for  the  wild  and  scenic  rivers  program.  The  Reference  Guide 
provides  river  managers  and  interested  citizens  with  an  interagency 
interpretation,  perspective  and  application  of  the  Wild  and  Scenic  Rivers 
Act.  The  Reference  Guide  contains  key  information  about  the  Council, 
background  on  the  Wild  and  Scenic  Rivers  Act  and  System,  a  com¬ 
pendium  of  “Questions  and  Answers,”  technical  papers,  and  a  selected 
bibliography  of  publications.  The  “Questions  and  Answers”  contains 
a  wide  array  of  frequently  asked  questions  and  interagency  responses 
relating  to  the  Act.  Technical  papers  in  the  initial  edition  of  the 
Reference  Guide  provide  detailed  information  on  applying  Section  7 
(water  resources  projects)  of  the  Act  and  protecting  resource  values  on 
non-federal  lands. 

Periodic  updates  will  be  distributed  to  our  Reference  Guide  mailing 
list.  Additional  technical  papers  will  address:  water  quality/quantity; 
management  of  rivers  in  mixed  ownership;  external  threats  to  wild  and 
scenic  rivers;  regulatory  agencies  and  their  authorities  related  to  river 
administration;  state-designated  rivers;  recreation  and  public  use; 
analysis  of  the  use  of  eminent  domain;  and  river  studies  conducted 
under  Section  5(d)(1)  of  the  Act.  A  copy  of  the  Reference  Guide  can 
be  obtained  from  any  Council  member  and  will  soon  be  available  on 
the  World  Wide  Web. 


Council  Activities 


Since  our  March  1996  newsletter,  the  Council  held  work 
sessions  and  open  houses  in  five  cities  across  the  country. 

The  Washington,  D.C.,  meeting,  held  in  October  1996, 
focused  on  defining  the  roles  and  responsibilities  of  other 
key  federal  agencies  under  the  Wild  and  Scenic  Rivers  Act. 
The  Council  and  agency  representatives  from  the  Environ¬ 
mental  Protection  Agency,  Federal  Highway  Administration, 
Army  Corps  of  Engineers,  and  others  explored  opportuni¬ 
ties  for  partnerships,  as  well  as  methods  to  increase  under¬ 
standing  of  the  roles  and  responsibilities  in  implementation 
of  the  Act  within  those  agencies. 

The  January  1997  meeting  in  Phoenix,  Arizona,  included  a 
discussion  of  potential  wild  and  scenic  river  legislation  in 
that  state.  Joined  by  a  number  of  river  managers,  the  Council 
continued  to  define  issues  and  develop  technical  papers. 

In  April  1997,  the  Council  continued  work  on  a  new  wild 
and  scenic  river  brochure  in  Portland,  Oregon.  Designed 
for  use  by  the  general  public,  the  brochure  will  increase 
awareness  and  understanding  of  wild  and  scenic  rivers. 

During  a  June  1 997  multi-agency  river  management  training 
session  in  Folsom,  California,  members  of  the  Council 
participated  in  a  session  dealing  with  wild  and  scenic  rivers 
and  on-the-ground  challenges  faced  by  field  managers. 

In  Concord,  Massachusetts,  September  1997,  the  Council 
sponsored  an  open  forum  which  drew  many  participants  from 
northeastern  states,  including  representatives  from  federal, 
state  and  local  river  management  entities  as  well  as  local 
river  advocates,  interest  groups,  and  organizations.  The 
meeting  highlighted  alternative  and  innovative  methods  for 
managing  rivers  in  mixed  ownership. 


Elkhorn  Creek,  Oregon 


Agency  Coordination 

Stillwater  Bridge 

Using  federal  funds,  the  Minnesota  and  Wisconsin  Depart¬ 
ments  of  Transportation  propose  to  construct  a  major  new 
bridge  across  the  Lower  St.  Croix  National  Scenic  River,  to 
be  located  in  a  new  corridor.  Using  construction  details 
provided  in,  among  other  documents,  the  FEIS  and  the  ACOE 
404  application,  the  NPS  determined  that  the  project  is  a 
water  resources  project  and  would  have  a  “direct  and  adverse 
effect”  on  the  values  for  which  the  river  was  designated. 
Accordingly,  the  three  federal  agencies  involved  in  providing 
assistance  (ACOE,  FHWA  and  USCG)  were  notified  that 
they  could  not  provide  the  necessary  assistance.  Prior  to  the 
Section  7  determination  being  made,  two  environmental 
groups  had  brought  suit  to  stop  the  bridge.  In  addition  to 
these  groups  and  the  FHWA  and  NPS,  the  states  of  Minnesota 
and  Wisconsin  and  local  jurisdictions  are  now  parties  to  the 
suit.  The  immediate  issue,  and  the  important  issue  for  wild 
and  scenic  rivers,  is  whether  bridge  projects  involving 
construction  “in  the  bed  or  bank”  of  a  river  are  “water 
resources  projects”  as  that  term  is  used  in  the  Wild  and  Scenic 
Rivers  Act.  A  decision  is  expected  in  the  spring  of  1998. 

ACOE  Nationwide  Permits 

The  ACOE  published  a  notice  in  the  Federal  Register  on 
June  17,  1996,  proposing  to  reissue  the  existing  nationwide 
permits  (NWPs)  and  conditions,  with  some  modifications. 
One  change  proposed  was  to  issue  a  NWP  (as  opposed  to  an 
individual  permit)  on  designated  and  5(a)  study  rivers  if  the 
river  managing  agency  determined  in  writing  that  the 
proposed  activity  would  not  adversely  affect  the  river.  Under 
1991  conditions,  all  ACOE-permitted  activities  on  these 
rivers  required  an  individual  permit,  which  involved  a  more 
complex  public  notification/review  process. 

Members  of  the  Council  provided  a  unified  response  to  the 
ACOE.  The  Council  did  not  oppose  issuance  of  NWPs  for 
projects  which  clearly  would  not  affect  designated  and  study 
rivers,  but  did  express  concerns  about  notification  procedures. 
The  Council  was  not  successful  in  getting  our  suggested 
language  added  to  Permit  conditions,  but  we  did  succeed  in 
getting  a  satisfactory  explanation  in  the  “Discussion  of  Public 
Comments  and  Changes”  section  of  the  Final  Notice  of 
Issuance,  Reissuance  and  Modification  of  Nationwide 
Permits  published  in  the  Federal  Register  on  December  13, 
1996.  We  also  succeeded  in  getting  the  USFWS  added  as  a 
river  managing  agency  to  be  notified  as  appropriate. 


Section  7  Regulations  for  the  DOI 

With  the  assistance  of  the  Council,  the  BLM  published 
proposed  Section  7  regulations  on  September  10,  1996  (61 
FR  47726-28).  The  comment  period  was  extended  on 
November  4,  1996,(61  FR  5665 1)  for  an  additional  30  days. 
These  rules  were  consistent  with  the  existing  direction  for 
the  USD  A  (36  FR  297).  Many  respondents  suggested  that  a 
single  rule  be  adopted  by  the  four  federal  wild  and  scenic 
river  administering  agencies.  The  Department  of  the  Interior 
is  considering  issuing  a  similar  rule  for  all  three  DOI  river- 
administering  agencies  (BLM,  NPS  and  USFWS). 

Wild  and  Scenic  River  Studies  and  the  Forest 
Planning  Process 

In  November  1996,  the  USFS  issued  a  letter  clarifying  the 
study  process  for  determining  wild  and  scenic  river  eligibility 
and  suitability  in  Forest  plans.  Currently,  the  Forest  Service 
Planning  Handbook,  FSM  1909.12,  including  Chapter  8, 
“Wild  and  Scenic  River  Evaluation,”  is  being  revised.  Key 
revisions  will:  promote  consistency  of  eligibility  and  suita¬ 
bility  determinations  within  the  USFS  and  with  the  other 
wild  and  scenic  river  administering  agencies;  provide 
guidance  for  forest  plan  revisions;  and  identity  alternative 
approaches  to  processing  completed  study  results.  This  effort 
provides  a  basis  for  development  of  a  river  study  technical 
paper  in  the  Reference  Guide. 


1996  Wild  &  Scenic  River  Additions 

Clarion  River,  Pennsylvania  —  A  5 1 .7-mile  segment  from 
the  Allegheny  National  Forest  to  the  backwaters  of  Piney 
Dam,  administered  by  the  USFS. 

Elkhorn  Creek,  Oregon  —  A  6.4-mile  segment  near  Eugene, 
Oregon,  beginning  on  the  Willamette  National  Forest, 
administered  by  the  BLM  and  USFS. 

Lamprey  River,  New  Hampshire  —  An  1 1 .5-mile  segment 
from  the  town  of  Lee  to  the  confluence  with  the  Piscassic 
River,  administered  by  local  governments  in  cooperation  with 
the  NPS. 

Wallowa  River,  Oregon  —  A  10.0-mile  segment  from  the 
confluence  of  the  Wallowa  and  Minam  Rivers  in  Minam 
downstream  to  the  confluence  of  the  Wallowa  and  the  Grande 
Ronde  Rivers,  administered  by  the  state  of  Oregon  and  BLM. 


Pending  Designations 

Columbia  River  (Hanford  Reach),  Washington  —  A  5 1  - 
mile  segment  from  one  mile  below  the  Priest  Rapids  Dam 
downstream  to  the  backwaters  of  the  NcNary  Dam.  Current 
legislation  (S  200  and  the  companion  HR  1477)  proposes  a 
slightly  shorter  segment  (excluding  private  lands)  than 
recommended  by  the  Department  of  the  Interior.  A  non¬ 
designation  bill  is  also  pending  (HR  1811). 

Sudbury,  Assabet  and  Concord  Rivers,  Massachusetts  — 
Legislation  has  been  introduced  (S  429  and  HR  1110)  to 
designate  a  29-mile  segment  beginning  on  the  Sudbury  River 
at  the  Danforth  Street  Bridge  in  the  town  of  Framingham 
downstream  to  the  conflence  with  the  Assabet  River  at  Egg 
Rock  in  the  town  of  Concord;  the  Assabet  River  from  a  point 
1 000  feet  downstream  from  the  Damon  Mill  Dam  in  the  town 
of  Concord  downstream  to  Egg  Rock;  the  Concord  River 
from  Egg  Rock  downstream  to  the  Route  3  Bridge  in  the 
town  of  Billerica. 

Lumber  River,  North  Carolina  —  The  NPS  has  completed 
(likely  to  be  released  by  press  time)  a  draft  report  and  environ¬ 
mental  assessment  recommending  that  64  miles  (two 
segments)  of  the  Lumber  River  be  designated  under  Section 
2(a)(ii)  as  a  state-managed  river.  The  two  segments  run  from 
State  Route  1412/1203  to  the  Scotland/Robeson  County  lines 
and  from  Jacob  Branch  to  the  North  Carolina/South  Carolina 
border.  After  a  90-day  comment  period,  the  NPS  will  make 
its  final  recommendations  to  the  Secretary  of  the  Interior. 

30th  Anniversary  of 
Wild  and  Scenic  Rivers  Act 

1998  marks  the  30th  Anniversary  of  the  Wild  and  Scenic 
Rivers  Act.  To  highlight  the  successes  and  vitality  of  the 
National  System,  and  to  promote  its  future,  the  Council  is 
considering: 

•  Co-sponsoring  a  week  of  local,  on-river  events,  to 
mark  passage  of  the  Act  on  October  2,  1968. 

•  Hosting  a  small,  invitation-only  symposium  on  the 
future  of  the  Act  as  part  of  a  regular  Council  meeting 
in  1998. 

•  Encouraging  high-level  participation  in  events,  to 
give  visibility  to  the  National  System. 

We  welcome  information  on  events  on  your  wild  and  scenic 
river  and  other  ideas  for  celebrating  the  30th  Anniversary. 


American  Heritage  Rivers 


The  American  Heritage  Rivers  (AHR)  Initiative,  which 
President  Clinton  proposed  in  his  February  1997  State  of 
the  Union  address,  is  still  under  development.  One  thing  it 
is  not,  however,  is  a  competitor  or  substitute  for  the  National 
Wild  and  Scenic  Rivers  System. 

The  goal  of  AHRs  is  to  focus  on  economic  revitalization, 
historic  and  cultural  preservation,  and  the  protection  of  a 
river’s  water  quality  and  environmental  values.  AHR’s  will 
be  selected  primarily  on  the  basis  of  community  support  and 
the  adequacy  of  a  plan  which  a  community  presents.  As  a 
group,  AHR’s  will  also  represent  a  range  of  geographic  areas, 
sizes,  diversity  of  uses,  and  will  highlight  a  variety  of 
innovative  programs  (e.g.,  floodplain  management,  fisheries 
restoration,  community  revitalization).  Only  a  “community” 
—  cities,  counties,  landowners,  commercial  interests,  non¬ 
profit  groups,  joined  together  to  nominate  a  river  —  can 
nominate  a  river  under  the  AHR  program.  The  community 
prepares  a  Plan  of  Action  for  an  AHR  prior  to  its  designation. 


Based  on  the  review  of  applications,  10  rivers  and  their 
communities  will  be  designated  by  the  President  in  January! 
1998.  AHR’s  will  be  locally  led  and  managed.  Federal  and 
state  agencies  will  participate  (beyond  their  current  levels 
of  responsibility  or  involvement)  to  the  extent  they  are 
requested  by  local  managers.  Federal  agencies  will  be  “in 
service  to”  those  community  groups  and  make  hundreds  of 
programs  and  services  available  as  part  of  the  reinvention  of 
the  federal  government.  Approaches  will  be  non-regulatory. 

The  AHR  initiative  is  new;  we  really  will  not  fully  under¬ 
stand  how  it  will  work  until  some  rivers  have  been  desig¬ 
nated  and  agencies  brought  to  the  table  to  play  various  roles. 
The  National  Wild  and  Scenic  Rivers  System,  by  contrast, 
has  an  almost  30-year  history  of  success.  The  National 
System  is  widely  credited  with  both  preserving  many  of  our 
best  rivers  in  their  natural  state  and  being  flexible  over  time, 
to  accommodate  the  increased  demand  for  community 
involvement  in  planning  and  management. 
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BACKGROUND 

Our  nation’s  rivers  have  always  served  as  arteries  of  commerce  and  industry.  From  navigational 
channels  and  a  source  of  power  to  turn  gristmills  to  providing  drinking  water,  hydroelectric 
power,  irrigation  water  for  croplands,  and  a  carrier  of  waste  products,  our  rivers  have  facilitated 
economic  development.  Much  development  also  occurred  in  floodplains.  The  inevitable 
flooding  led  to  major  public  works  projects  to  prevent  or  mitigate  flood  damage  through 
diversion,  channelization  and  construction  of  dams  and  levees.  Many  miles  of  river  and 
associated  natural  values  were  lost  or  changed  forever. 


*  ESTABLISHING  A  SYSTEM 

By  the  1960’s,  there  was  sufficient  concern  over  the  seemingly  inexorable  loss  of  free-flowing 
rivers  that  Congress  decided  to  intervene.  The  result  was  passage  of  legislation  to  preserve 
forever  in  a  free-flowing  condition  some  of  the  nation’s  most  precious  rivers.  This  legislation  - 
the  Wild  and  Scenic  Rivers  Act  (Act)  -  was  signed  into  law  as  Public  Law  90-542  on  October 
2,  1968.  Section  1(b)  of  the  Act  expresses  Congressional  policy  for  America’s  rivers: 

It  is  hereby  declared  to  be  the  policy  of  the  United  States  that  certain  selected  rivers  of 
the  Nation  which,  with  their  immediate  environments,  possess  outstandingly  remarkable 
scenic,  recreational,  geologic,  fish  and  wildlife,  historic,  cultural,  or  other  similar  values, 
shall  be  preserved  in  free-flowing  condition,  and  that  they  and  their  immediate 
environments  shall  be  protected  for  the  benefit  and  enjoyment  of  present  and  future 
generations.  The  Congress  declares  that  the  established  national  policy  of  dam  and 
other  construction  at  appropriate  sections  of  the  rivers  of  the  United  States  needs  to  be 
complemented  by  a  policy  that  would  preserve  other  selected  rivers  or  sections  thereof 
in  their  free-flowing  condition  to  protect  the  water  quality  of  such  rivers  and  to  fulfill 
other  vital  conservation  purposes. 

To  accomplish  this  goal,  Congress  established  a  National  Wild  and  Scenic  Rivers  System 
(National  System).  To  qualify,  a  river  or  river  segment  must  be  in  a  free-flowing  condition  and 
must  be  deemed  to  have  one  or  more  “outstandingly  remarkable”  scenic,  recreational,  geologic, 
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fish  and  wildlife,  historic,  cultural  or  other  similar  values.  There  were  eight  inaugural  com¬ 
ponents  -  the  Middle  Fork  of  the  Clearwater  and  the  Middle  Fork  of  the  Salmon  in  Idaho,  the 
Eleven  Point  in  Missouri,  the  Feather  in  California,  the  Rio  Grande  in  New  Mexico,  the  Rogue 
in  Oregon,  the  St.  Croix  in  Minnesota  and  Wisconsin,  and  the  Wolf  in  Wisconsin. 

A  majority  of  the  initial  components  were  western  rivers  flowing  across  federally  owned  lands, 
a  pattern  which  continues  today,  but  which  does  have  numerous  exceptions. 


EXPANDING  THE  SYSTEM 

Congress  created  two  mechanisms  in  the  Act  for  the  expansion  of  the  National  System.  One  was 
to  authorize  additional  rivers  for  study  as  potential  additions  to  the  National  System.  Initially, 
27  rivers  were  authorized  for  study  by  either  the  Secretary  of  Agriculture  or  the  Secretary  of  the 
Interior.  The  appropriate  Secretary  conducts  a  study,  with  the  report  and  recommendation 
forwarded  to  Congress  by  the  President.  Congress  then  decides  whether  to  pass  a  law  adding  the 
river  to  the  National  System.  Rivers  may  also  be  added  to  the  National  System  at  the  initiative 
of  states.  States  are  encouraged  to  participate  by  first  protecting  rivers  in  a  state  system  and  then 
applying  to  the  Secretary  of  the  Interior  for  inclusion  in  the  National  System  through  Section 
2(a)(ii).  For  a  river  in  a  state  system  to  be  designated  by  the  Secretary  of  the  Interior,  it  must 
meet  the  same  eligibility  criteria  as  Congressionally  designated  rivers,  and  the  state  and/or  local 
units  of  government  must  assure  the  Secretary  of  the  Interior  that  they  will  protect  the  free  flow 
and  outstandingly  remarkable  values  of  the  river. 

By  the  end  of  1998,  Congress  had  designated  a  total  of  139  rivers  for  the  National  System  and 
the  Secretary  of  the  Interior  had  designated  another  16  at  the  requests  of  governors.  It  should  be 
noted  that  designations  do  not  always  include  an  entire  river,  but  they  do  often  include  tributary 
streams.  Some  136  rivers  have  been  authorized  for  study;  not  all  of  the  studies  have  been 
completed. 

In  recent  years,  a  large  number  of  designations  have  resulted  from  a  provision  of  the  Act  which 
was  little  noticed  originally.  This  is  Section  5(d)(1)  which  requires  that,  “In  all  planning  for  the 
use  and  development  of  water  and  related  land  resources,  consideration  shall  be  given  by  all 
Federal  agencies  involved  to  potential  national  wild,  scenic  and  recreational  river  areas,  and  all 
river  basin  and  project  plan  reports  submitted  to  the  Congress  shall  consider  and  discuss  any  such 
potentials.”  The  Bureau  of  Land  Management  (BLM)  and  the  U.S.  Forest  Service  (USFS)  have 
identified  large  numbers  of  rivers  eligible  for  the  National  System  while  conducting  their 
comprehensive  land  management  planning  processes.  These  have  resulted  in  multiple  designa¬ 
tions  in  several  states  -  Oregon  (40),  Michigan  (14),  and  Arkansas  (8).  The  National  Park 
Service  (NPS)  also  has  identified  eligible  rivers  in  National  Park  System  units. 
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HOW  THE  SYSTEM  PROTECTS  RIVERS 


Protection  from  Federal  Activities 

The  heart  of  river  protection,  and  the  essence  of  the  Act,  is  protection  of  free-flowing  character. 
Free-flowing  is  defined  in  the  Act  as  “existing  or  flowing  in  natural  condition  without  impound¬ 
ment,  diversion,  straightening,  rip-rapping,  or  other  modification  of  the  waterway.  The 
existence,  however,  of  low  dams,  diversion  works,  and  other  minor  structures  at  the  time  any 
river  is  proposed  for  inclusion  in  the  national  wild  and  scenic  rivers  system  shall  not 

automatically  bar  its  consideration  for  such  inclusion - ”  To  protect  free-flowing  character  the 

Federal  Energy  Regulatory  Commission  (which  licenses  non-federal  hydroelectric  projects)  is 
not  allowed  to  license  construction  for  dams,  water  conduits,  reservoirs,  powerhouses  and 
transmission  lines,  or  other  project  works  on,  or  directly  affecting,  wild  and  scenic  rivers.  Other 
federal  agencies  may  not  assist  by  loan,  grant,  license  or  otherwise  any  water  resource  project 
which  would  have  a  direct  and  adverse  effect  on  the  values  for  which  a  river  was  designated. 


Management  Direction 

* 

Every  river  in  the  National  System  must  be  administered  in  such  a  way  as  to  protect  and  enhance 
the  values  that  made  it  eligible  for  the  National  System,  but  not  to  limit  other  uses  that  do  not 
substantially  interfere  with  public  use  and  enjoyment  of  these  values.  This  requires  that  every 
river  in  the  National  System,  whether  designated  by  Congress  or  the  Secretary  of  the  Interior, 
have  a  manager  responsible  for  assuring  protection.  Federal  managers  include  the  USFS  in  the 
Department  of  Agriculture  or  the  BLM,  NPS,  or  U.S.  Fish  and  Wildlife  Service  (USFWS)  in  the 
Department  of  the  Interior.  Management  is  provided  by  the  federal  agency  (or  agencies)  which 
manages  the  land  adjacent  to  the  river.  For  rivers  designated  under  Section  2(a)(ii),  a  state 
agency  is  responsible  for  management,  sometimes  in  concert  with  local  governments. 


River  Classification 

Rivers  in  the  National  System  are  classified  as  wild,  scenic  or  recreational.  This  terminology  has 
caused  frequent  confusion  because  wild  rivers  are  not  necessarily  fast-moving  whitewater  rivers, 
scenic  rivers  may  not  be  noted  for  scenic  values,  and  recreational  rivers  may  not  receive  heavy 
public  use.  The  labels  actually  refer  to  the  degree  of  development  along  the  river.  The 
definitions  of  wild,  scenic  and  recreational  from  the  law  are: 
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"Wild”  river  areas  --  Those  rivers  or  sections  of  rivers  that  are  free  of  impoundments 
and  generally  inaccessible  except  by  trail,  with  watersheds  or  shorelines  essentially 
primitive  and  waters  unpolluted.  These  represent  vestiges  of  primitive  America. 

“ Scenic  ”  river  areas  -  Those  rivers  or  sections  of  rivers  that  are  free  of  impoundments,  with 
shorelines  or  watersheds  still  largely  primitive  and  shorelines  largely  undeveloped,  but  accessible 
in  places  by  roads. 

"Recreational  ”  river  areas  -  Those  rivers  or  sections  of  rivers  that  are  readily  accessible  by 
road  or  railroad,  that  may  have  some  development  along  their  shorelines,  and  that  may  have 
undergone  some  impoundment  or  diversion  in  the  past. 

Rivers  in  the  National  System  are  often  referred  to  as  “wild  and  scenic  rivers”  without  regard  to 
actual  classification.  This  is  acceptable  when  speaking  of  the  National  System  in  general,  but 
the  specific  legal  classification  is  an  important  distinction  as  it  has  a  direct  effect  on  how  the 
river  is  administered  and  whether  certain  activities  on  federally  owned  land  within  the  boun¬ 
daries  are  permissible.  Regardless  of  classification,  each  designated  river  is  administered  with 
the  goal  of  non-degradation  and  enhancement  of  the  values  which  caused  it  to  be  designated. 


Establishment  of  Boundaries  and  Land  Acquisition 

In  the  case  of  state-protected  rivers,  the  state  determines  how  it  will  protect  resources.  This  may 
or  may  not  include  establishment  of  lateral  boundaries.  Boundaries  are  required,  however,  for 
federally  managed  rivers  in  the  National  System.  Boundaries  are  limited  to  an  average  of  no 
more  than  320  acres  per  river  mile.  Because  Congress  did  not  intend  the  National  System  to 
result  in  addition  of  large  acreages  to  the  federal  estate,  purchase  of  fee  title  within  this  boundary 
is  limited  to  no  more  than  1 00  acres  per  mile  and,  if  over  half  the  land  within  the  boundary  is  in 
public  ownership  (federal,  state  and  local),  condemnation  cannot  be  used  for  fee  title  acquisition. 
Condemnation  by  the  federal  government  also  is  not  allowed  where  a  river  runs  through  an 
incorporated  area  which  is  enforcing  zoning  ordinances  that  are  protecting  natural  and  cultural 
values  along  the  river.  Land  acquisition  to  the  fullest  extent  that  it  is  authorized  is  often  not 
required. 


Cooperation  with  Others 

The  Act  allows  a  federal  river  manager  to  assist  and  cooperate  with  states  or  their  political 
subdivisions,  landowners,  private  organizations,  or  individuals  to  plan,  protect  and  manage  river 
resources.  This  authority  applies  within  or  outside  a  federally  administered  area  and  applies  not 
only  to  rivers  in  the  National  System,  but  to  all  rivers.  The  assistance  can  include  limited 
financial  assistance. 
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Wild  and  scenic  rivers  are  not  “river  parks,”  a  term  which  suggests  public  ownership  of  land 
given  over  to  recreational  pursuits.  While  some  recreational  use,  or  a  great  deal  of  use  in  some 
cases,  is  expected,  management  to  protect  natural  and  cultural  values  is  emphasized.  Such 
protection  does  not  require  public  purchase  and  ownership  of  land  if  values  can  be  protected  by 
other  means.  These  can  include  local  zoning;  restrictions  on  development  on  floodplains,  steep 
slopes  and  other  incompatible  lands;  donations  of  development  rights  to  land  trusts;  and  other 
methods.  Use  of  these  methods  requires  a  great  deal  of  cooperation  among  state  and  local 
governments,  organizations  and  individuals  and  usually  a  central  coordinator.  This  is  an 
approach  being  used  with  increasing  success,  particularly  in  the  northeastern  states  where  private 
lands  predominate  and  where,  like  elsewhere  in  the  country,  there  is  resistance  to  federal  control 
or  additional  federal  land  acquisition  for  conservation  purposes. 


EXAMPLES  OF  WILD  AND  SCENIC  RIVERS 

The  three  examples  of  wild  and  scenic  rivers  presented  here  were  selected  to  show  both  the  broad 
range  of  types  of  rivers  in  the  National  System  and  the  range  of  management  strategies. 


Rogue  River,  Oregon 

The  lower  84.5  miles  of  the  Rogue  River  in  Oregon  is  one  of  the  original  eight  rivers  designated 
in  1 968.  The  BLM  administers  the  upper  47  miles  from  the  mouth  of  the  Applegate  River  to  the 
Siskiyou  National  Forest  boundary.  The  USFS  has  responsibility  for  the  lower  37.5  miles 
located  within  the  boundaries  of  the  Siskiyou  National  Forest.  A  portion  of  the  lower  river  flows 
through  the  Wild  Rogue  Wilderness  and,  through  special  legislative  language  creating  the 
Wilderness,  is  managed  as  a  wild  river.  Management  as  a  wild  river  allows  for  uses  not  typically 
permissible  in  designated  wilderness. 

The  river  contains  a  diversity  of  recreation  and  scenic  values  flowing  as  it  does  through  impres¬ 
sive  rock  gorges  and  canyons.  It  is  recognized  for  an  outstanding  fishery,  many  miles  of  near 
natural  scenery,  and  whitewater  boating.  Recreational  motorized  and  non-motorized  boating  is 
done  both  by  private  parties  and  commercial  operators.  These  different  types  of  uses  and  users 
present  challenges  to  the  managers. 

At  the  date  of  the  river’s  designation,  the  majority  of  adjacent  lands  were  in  public  ownership. 
The  BLM  and  USFS  have  purchased  a  number  of  properties  in  fee  and  various  easement  rights 
on  other  properties.  The  management  of  this  river  involves  not  only  the  federal  government,  but 
also  landowners,  the  public,  commercial  recreation  operators,  and  local/state  governments. 
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Loxahatchee  River,  Florida 

The  Loxahatchee  River  in  Florida  is  a  much  different  type  of  river  and  is  managed  differently 
than  the  Rogue.  The  designated  section  of  river  flows  slowly  through  a  sub-tropical  swamp 
under  a  bald  cypress  canopy.  Like  the  Rogue,  however,  it  is  a  popular  recreational  river  for 
boating.  The  river  was  authorized  for  study  by  Congress  in  1978.  The  NPS  studied  the  river  and 
determined  that  only  a  short  7.6-mile  stretch  was  eligible  because  the  remainder  had  been 
modified  for  shoreline  development. 

The  study  also  determined  that  the  appropriate  administrator  would  be  the  state  of  Florida 
because  4.25  miles  flow  through  Jonathan  Dickinson  State  Park,  1/2  mile  through  a  county  park, 
and  the  South  Florida  Water  Management  District  planned  to  purchase  the  remaining  privately 
owned  shoreline  for  additional  parkland.  Local  land  use  controls  offer  protection  for  land 
beyond  the  shoreline.  The  state  of  Florida  did  not  (and  still  does  not)  have  legislation  for  a  state 
system  of  protected  rivers,  but  it  did  pass  legislation  to  make  this  segment  of  the  Loxahatchee 
a  state  scenic  river  and  to  enable  the  Florida  Department  of  Natural  Resources  to  protect  it. 
Following  an  application  by  the  Governor  of  Florida,  the  Secretary  of  the  Interior  designated  it 
as  a  state  administered  river  in  1985. 


Upper  Delaware  River,  New  York  and  Pennsylvania 

The  Delaware  River  is  the  largest  undammed  American  river  east  of  the  Mississippi  River.  A 
73.4-mile  segment  and  a  37-mile  segment,  known  as  the  Upper  Delaware  and  Middle  Delaware 
respectively,  were  designated  by  Congress  in  1978.  An  additional  segment,  referred  to  as  the 
Lower  Delaware,  currently  is  being  studied  for  possible  designation. 

The  Upper  Delaware  is  a  component  of  both  the  National  System  and  the  National  Park  System. 
The  NPS  administers  the  river  using  a  superintendent  and  a  small  staff.  The  Upper  Delaware 
was  among  the  first  so-called  “partnership”  or  “private  land”  rivers  (as  it  flows  primarily  through 
privately  owned  land)  designated.  Although  the  NPS  has  land  acquisition  authority,  it  was 
directed  by  Congress  to  work  with  the  states  of  New  York  and  Pennsylvania,  the  adjacent 
counties,  and  local  governments  to  protect  river  and  land-based  resources.  Land  acquisition  is 
not  to  be  the  primary  tool  for  resource  protection.  A  citizens  advisory  council  was  authorized 
to  assist  in  this  effort. 

There  was  a  great  deal  of  controversy  locally,  with  some  people  fearing  that  the  NPS  would 
resort  to  a  major  acquisition  program.  However,  after  a  long,  fractious  process,  a  management 
plan  was  developed  for  the  river,  along  with  the  formation  of  a  management  council,  in  which 
most  of  the  local  governments  participate.  The  ultimate  effectiveness  of  this  approach  is  to  be 
determined,  but  so  far  it  is  working  to  protect  the  river  values. 
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INFORMATION  ABOUT  WILD  AND  SCENIC  RIVERS 

For  additional  information  about  the  Wild  and  Scenic  Rivers  System,  please  contact  the 
following: 

Bureau  of  Land  Management 
U.S.  Department  of  the  Interior 
Rivers  and  Special  Areas,  LS  204 
1 849  C  Street,  NW 
Washington,  DC  20240 

National  Park  Service 

U.S.  Department  of  the  Interior 

Division  of  Park  Planning  and  Special  Studies 

Room  3230 

1 849  C  Street,  NW 

Washington,  DC  20240 

U.S.  Forest  Service 
U.S.  Department  of  Agriculture 
Recreation,  Heritage,  and  Wilderness 
201-  14th  Street 
Washington,  DC  20250 

U.S.  Fish  and  Wildlife  Service 
U.S.  Department  of  the  Interior 
Division  of  Refuges 
4401  North  Fairfax  Drive 
Arlington,  Virginia  22203 

In  addition  to  the  National  System,  there  are  approximately  30  state  river  systems  which  provide 
varying  degrees  of  resource  protection  for  many  of  the  nation’s  rivers.  For  more  information  on 
state  systems,  contact: 

National  Park  Service 
U.S.  Department  of  the  Interior 
Division  of  Rivers  and  Watersheds 
1 849  C  Street,  N W 
Washington,  DC  20240 

_  You  may  also  learn  more  from  our  web  site  at  http://www.nps.gov/rivers. 
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Administering  Miles  by  Classification 


Present  Units  in  the  National  System _ 

Agency 

Wild 

Scenic 

Rec  7 

Total  Miles 

1 .  Middle  Fork  Clearwater,  Idaho 

Forest  Service 

54X) 

— 

131.0 

1851) 

(P.L.  90-542  -  October  2,  1968) 

2.  Eleven  Point,  Missouri 

(P.L.  90-542  --  October  2,  1968) 

Forest  Service 

— 

44.4 

“  “ 

44.4 

3.  Feather,  California 

(P.L.  90-542  -  October  2,  1968) 

Forest  Service 

32.9 

9.7 

35.0 

77.6 

4.  Rio  Grande,  New  Mexico 

(P.L.  90-542  -  October  2,  1968) 

Forest  Service  and 

Bureau  of  Land  Management 

53.2 

3.0 

56.2 

Rio  Grande,  New  Mexico 
(P.L.  103-242  -  May  4,  1994) 

Bureau  of  Land  Management 

— 

12.0 

12.0 

Rio  Grande,  Texas 

(P.L.  95-625  --  November  10,  1978) 

National  Park  Service 

95.2 

96.0 

191.2 

5.  Rogue,  Oregon 

(P.L.  90-542  -  October  2,  1968) 

Forest  Service 

Bureau  of  Land  Management 

13.0 

20.6 

7.5 

17.0 

26.4 

37.5 

47.0 

6.  St.  Croix,  Minnesota  &  Wisconsin 

National  Park  Service 

— 

181.0 

19.0 

200.0 

(P.L.  90-542  -  October  2,  1968) 

St.  Croix  (Lower)  Minnesota  &  Wisconsin 
(P.L.  92-560  -  October  25,  1972) 

National  Park  Service 

— 

12.0 

15.0 

27.0 

St.  Croix  (Lower),  Minnesota  &  Wisconsin 
(Secretarial  Designation  --  June  17,  1976) _ 

States  of  Minnesota  and 
Wisconsin _ _ 

— 

— “ 

25.0 

25.0 
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River  Administering  Miles  by  Classification 


Present  Units  in  the  National  System 

Agency 

Wild 

Scenic 

Reel 

Total  Miles 

7.  Middle  Fork  Salmon,  Idaho 
(P.L.  90-542  -  October  2,  1968) 

Forest  Service 

103.0 

— 

1.0 

104.0 

8.  Salmon,  Idaho 

(P.L.  96-312-  July  23,  1980) 

Forest  Service 

79.0 

— 

46.0 

125.0 

9.  Wolf,  Wisconsin 

(P.L.  90-542  -  October  2,  1968) 

National  Park  Service 

— 

24.0 

— 

24.0 

10.  Allagash  Wilderness  Waterway,  Maine 
(Secretarial  Designation  —  July  19,  1970) 

State  of  Maine 

92.5 

— 

— 

92.5 

1 1 .  Little  Miami,  Ohio 

(Secretarial  Designation  —  August  20,  1973) 

State  of  Ohio 

— 

18.0 

48.0 

66.0 

Little  Miami,  Ohio 

(Secretarial  Designation  —  January  28,  1980) 

State  of  Ohio 

— 

— 

28.0 

28.0 

12.  Chattooga,  North  and  South  Carolina,  Georgia 
(P.L.  93-279  -  May  10,  1974) 

Forest  Service 

39.8 

2.5 

14.6 

56.9 

13.  Little  Beaver,  Ohio 

(Secretarial  Designation  —  October  23,  1975) 

State  of  Ohio 

— 

33.0 

— 

33.0 

14.  Snake,  Idaho  &  Oregon 

(P.L.  94-199  —  December  31,  1975) 

Forest  Service 

32.5 

34.4 

— 

66.9 

15.  Rapid,  Idaho 

(P.L.  94-199  —  December  31,  1975) 

Forest  Service 

26.8 

— 

— 

26.8 

16.  New,  North  Carolina 

(Secretarial  Designation  —  April  13,  1976) 

State  of  North  Carolina 

— 

26.5 

— 

26.5 
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Present  Units  in  the  National  System 

17.  Missouri,  Montana 
(P.L.  94-486  -  October  12,  1976) 

Missouri,  Nebraska  &  South  Dakota 
(P.L.  95-625  --November  10,  1978) 

Missouri,  Nebraska  &  South  Dakota 
(P.L.  102-50  -  May  24,  1991) 

18.  Flathead,  Montana 
(P.L.  94-486  -  October  12,  1976) 

19.  Obed,  Tennessee 
(P.L.  94-486  -  October  12,  1976) 

20.  Pere  Marquette,  Michigan 
(P.L.  95-625  --November  10,  1978) 

2 1 .  Skagit,  W ashington 
(P.L.  95-625  -  November  10,  1978) 

22.  Delaware  (Upper),  New  York  &  Pennsylvania 
(P.L.  95-625  -  November  10,  1978) 

Delaware  (Middle),  New  Jersey  &  Pennsyl¬ 
vania  (P.L.  95-625  -  November  10,  1978) 

23.  North  Fork  American,  California 
(P.L.  95-625  -  November  10,  1978) 


24.  American  (Lower),  California 

(Secretarial  Designation  —  January  19,  1981) 


Administering 
Agency 
Bureau  of  Land  Management 

National  Park  Service 

National  Park  Service 

Forest  Service  and 
National  Park  Service 

National  Park  Service 
Forest  Service 
Forest  Service 
National  Park  Service 

National  Park  Service 


Forest  Service 
Bureau  of  Land  Management 

State  of  California 


Miles  by  Classification 

Wild  Scenic  Rec  7 


64.0 


44.3 


26.3 

12.0 


26.0 


66.4 


99.0 


35.0 


59.0 


59.0 


39.0 


58.5 


50.3 


23.0 


Total  Miles 
149. cT 

59.0 

39.0 

219.0 

45.3 

66.4 

157.5 

75.4 

35.0 

26.3 

12.0 
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25.  Saint  Joe,  Idaho 

(P.L.  95-625  --November  10,  1978) 

Forest  Service 

26.6 

— 

39.7 

66.3 

26.  Alagnak,  Alaska 

(P.L.  96-487  —  December  2,  1980) 

National  Park  Service 

67.0 

— 

— 

67.0 

27.  Alatna,  Alaska 

(P.L.  96-487  --  December  2,  1980) 

National  Park  Service 

83.0 

— 

— 

83.0 

28.  Aniakchak,  Alaska 

(P.L.  96-487  --  December  2,  1980) 

National  Park  Service 

63.0 

— 

— 

63.0 

29.  Charley,  Alaska 

(P.L.  96-487  --  December  2,  1980) 

National  Park  Service 

208.0 

— 

— 

208.0 

30.  Chilikadrotna,  Alaska 

(P.L.  96-487  —  December  2,  1980) 

National  Park  Service 

11.0 

— 

— 

11.0 

3 1 .  John,  Alaska 

(P.L.  96-487  --  December  2,  1980) 

National  Park  Service 

52.0 

— 

— 

52.0 

32.  Kobuk,  Alaska 

(P.L.  96-487  --  December  2,  1980) 

National  Park  Service 

110.0 

— 

— 

110.0 

33.  Mulchatna,  Alaska 

(P.L.  96-487  —  December  2,  1980) 

National  Park  Service 

24.0 

— 

— 

24.0 

34.  North  Fork  Koyukuk,  Alaska 
(P.L.  96-487  —  December  2,  1980) 

National  Park  Service 

102.0 

— 

— 

102.0 

35.  Noatak,  Alaska 

(P.L.  96-487  —  December  2,  1980) 

National  Park  Service 

330.0 

— 

— 

330.0 

RIVER  MILEAGE  CLASSIFICATIONS  FOR  COMPONENTS  OF  THE 
NATIONAL  WILD  AND  SCENIC  RIVERS  SYSTEM 


NOVEMBER  1998 
(Page  5  of  16) 


River 

Present  Units  in  the  National  System 

36.  Salmon,  Alaska 
(P.L.  96-487  --  December  2,  1980) 

37.  Tinayguk,  Alaska 
(P.L.  96-487  —  December  2,  1980) 

38.  Tlikakila,  Alaska 
(P.L.  96-487  -  December  2,  1980) 


Administering 
Agency 

National  Park  Service 

National  Park  Service 
National  Park  Service 


Miles  by  Classification 

Wild  Scenic  Rec  7 

70.0 

44.0 

51.0 


Total  Miles 
70.0 

44.0 


39.  Andreafsky,  Alaska 

(P.L.  96-487  --  December  2,  1980) 


Fish  and  Wildlife  Service 


262.0 


262.0 


40.  Ivishak,  Alaska 
(P.L.  96-487  --  December  2,  1980) 

41.  No witna,  Alaska 
(P.L.  96-487  --  December  2,  1980) 

42.  Selawik,  Alaska 

(P.L.  96-487  -  December  2,  1980) 


43.  Sheenjek,  Alaska 
(P.L.  96-487  —  December  2,  1980) 

44.  Wind,  Alaska 
(P.L.  96-487  —  December  2,  1980) 

45.  Beaver  Creek,  Alaska 
(P.L.  96-487  —  December  2,  1980) 

46.  Birch  Creek,  Alaska 
(P.L.  96-487  —  December  2,  1980) 


Fish  and  Wildlife  Service 

80.0 

Fish  and  Wildlife  Service 

225.0 

Fish  and  Wildlife  Service 

160.0 

Fish  and  Wildlife  Service 

160.0 

Fish  and  Wildlife  Service 

140.0 

Fish  and  Wildlife  Service 
Bureau  of  Land  Management 

16.0 

111.0 

Bureau  of  Land  Management 

126.0 

80.0 


160.0 


16.0 

111.0 
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47. 

Delta,  Alaska 

(P.L.  96-487  —  December  2,  1980) 

Bureau  of  Land  Management 

20.0 

24.0 

18.0 

62.0 

48. 

Fortymile,  Alaska 

(P.L.  96-487  -  December  2,  1980) 

Bureau  of  Land  Management 

179.0 

203.0 

10.0 

392.0 

49. 

Gulkana,  Alaska 

(P.L.  96-487  —  December  2,  1980) 

Bureau  of  Land  Management 

181.0 

— 

— 

181.0 

50. 

Unalakleet,  Alaska 

(P.L.  96-487  —  December  2,  1980) 

Bureau  of  Land  Management 

80.0 

— 

— 

80.0 

51. 

Klamath,  California 

State  of  California 

— 

3.0 

41.0 

44.0 

(Secretarial  Designation  --  January  19,  1981) 

Forest  Service 

12.0 

21.0 

177.5 

210.5 

Bureau  of  Land  Management 

— 

— 

1.5 

1.5 

Hoopa  Valley  Indian 

— 

— 

29.0 

29.0 

Reservation 

National  Park  Service 

— 

— 

1.0 

1.0 

Klamath,  Oregon 

State  of  Oregon  and 

_  _ 

11.0 

11.0 

(Secretarial  Designation  -  September  22,  1 994) 

Bureau  of  Land  Management 

52. 

Trinity,  California 

State  of  California 

2.0 

11.0 

24.0 

37.0 

(Secretarial  Designation  --  January  19,  1981) 

Forest  Service 

42.0 

22.0 

71.0 

135.0 

Bureau  of  Land  Management 

— 

— 

17.0 

17.0 

Hoopa  Valley  Indian 

— 

6.0 

8.0 

14.0 

Reservation 
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Rec  7 


Total  Miles 


L  i  Cotiii  yj in  inv  i 

53.  Eel,  California 

(Secretarial  Designation  —  January  19,  1981) 

State  of  California 

Forest  Service 

Bureau  of  Land  Management 
Round  Valley  Indian 
Reservation 

36.0 

35.0 

21.0 

5.0 

22.5 

4.5 

1.0 

250.5 

6.5 

16.0 

309.0 

35.0 

32.0 

22.0 

54.  Smith,  California 

(Secretarial  Designation  —  January  19,  1981) 

(P.L.  101-612  -  November  16,  1990) 

State  of  California 

Forest  Service 

78.0 

0.5 

30.5 

28.5 

187.9 

29.0 

296.4 

55.  Verde,  Arizona 

(P.L.  98-406  -  August  28,  1984) 

Forest  Service 

18.5 

22.0 

" 

40.5 

56.  Tuolumne,  California 

(P.L.  98-425  —  September  28,  1984) 

Forest  Service 

National  Park  Service 

Bureau  of  Land  Management 

7.0 

37.0 

3.0 

6.0 

17.0 

13.0 

26.0 

54.0 

3.0 

57.  Au  Sable,  Michigan 

(P.L.  98-444  -  October  4,  1984) 

Forest  Service 

— 

23.0 

~ 

23.0 

58.  Owyhee,  Oregon 

(P.L.  98-494  -  October  19,  1984) 

Bureau  of  Land  Management 

120.0 

— 

120.0 

59.  Illinois,  Oregon 

(P.L.  98-494  -  October  19,  1984) 

Forest  Service 

28.7 

17.9 

3.8 

50.4 

60.  Loxahatchee,  Florida 

(Secretarial  Designation  -  May  17,  1985) 

State  of  Florida 

1.3 

5.8 

0.5 

7.6 

6 1 .  Horsepasture,  North  Carolina 

(P.L.  99-530  -  October  26,  1986) _ 

Forest  Service 

3.6 

0.6 

4.2 
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62.  Cache  la  Poudre,  Colorado 

Forest  Service 

18.0 

46.0 

64.0 

(P.L.  99-590  --  October  30,  1986) 

National  Park  Service 

12.0 

— 

12.0 

63.  Black  Creek,  Mississippi 

Forest  Service 

_  _ 

21.0 

21.0 

(P.L.  99-590  -  October  30,  1986) 

64.  Saline  Bayou,  Louisiana 

(P.L.  99-590  -  October  30,  1986) 

Forest  Service 

— 

19.0 

— 

19.0 

65.  Klickitat,  Washington 

(P.L.  99-663  --November  17,  1986) 

Forest  Service 

— 

-- 

10.0 

10.0 

66.  White  Salmon,  Washington 

(P.L.  99-663  --  November  17,  1986) 

Forest  Service 

— 

9.0 

— 

9.0 

67.  Merced,  California 

Forest  Service 

15.0 

2.0 

12.5 

29.5 

(P.L.  100-149  --  November  2,  1987) 

National  Park  Service 

53.0 

14.0 

14.0 

81.0 

(P.L.  102-432  -  October  23,  1992) 

Bureau  of  Land  Management 

3.0 

— 

9.0 

12.0 

68.  Kings,  California 

Forest  Service 

16.5 

9.0 

25.5 

(P.L.  100-150  —  November  3,  1987) 

National  Park  Service 

49.0 

— 

6.5 

55.5 

69.  Kern,  California 

Forest  Service 

96.1 

20.9 

7.0 

124.0 

(P.L.  100-174  -- November  24,  1987) 

National  Park  Service 

27.0 

— 

— 

27.0 

70.  Wildcat  Brook,  New  Hampshire 

Forest  Service 

_  _ 

13.5 

1.0 

14.5 

(P.L.  100-554  -  October  28,  1988) 

7 1 .  Sipsey  Fork  West  Fork,  Alabama 

(P.L.  100-547-  October  28,  1988) 

Forest  Service 

36.4 

25.0 

-- 

61.4 

72.  Big  Marsh  Creek,  Oregon 

(P.L.  100-557  --  October  28,  1988) 

Forest  Service 

-- 

— 

15.0 

15.0 
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73.  Chetco,  Oregon 

(P.L.  100-557  -  October  28,  1988) 

Forest  Service 

25.5 

8.0 

11.0 

44.5 

74.  Clackamas,  Oregon 

(P.L.  100-557  -  October  28,  1988) 

Forest  Service 

— 

20.0 

27.0 

47.0 

75.  Crescent  Creek,  Oregon 

(P.L.  100-557  --  October  28,  1988) 

Forest  Service 

— 

— 

10.0 

10.0 

76.  Crooked,  Oregon 

(P.L.  100-557  -  October  28,  1988) 

Bureau  of  Land  Management 

— 

— 

15.0 

15.0 

77.  Deschutes,  Oregon 

Forest  Service 

— 

11.0 

43.4 

54.4 

(P.L.  100-557  -  October  28,  1988) 

Bureau  of  Land  Management 

— 

19.0 

100.0 

119.0 

78.  Donner  und  Blitzen,  Oregon 

(P.L.  100-557  -  October  28,  1988) 

Bureau  of  Land  Management 

72.7 

— 

" 

72.7 

79.  Eagle  Creek,  Oregon 

(P.L.  100-557  -  October  28,  1988) 

Forest  Service 

4.0 

6.0 

17.0 

27.0 

80.  Elk,  Oregon 

(P.L.  100-557  -  October  28,  1988) 

Forest  Service 

2.0 

-- 

17.0 

19.0 

8 1 .  Grande  Ronde,  Oregon 

Forest  Service 

17.4 

— 

1.5 

18.9 

(P.L.  100-557  -  October  28, 1988) 

Bureau  of  Land  Management 

9.0 

— 

15.9 

24.9 

82.  Imnaha,  Oregon 

(P.L.  100-557  --  October  28,  1988) 

Forest  Service 

15.0 

4.0 

58.0 

77.0 

83.  John  Day,  Oregon 

(P.L.  100-557  -  October  28,  1988) 

Bureau  of  Land  Management 

— 

147.5 

147.5 
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84.  Joseph  Creek,  Oregon 

(P.L.  100-557  -  October  28,  1988) 

Forest  Service 

8.6 

— 

— 

8.6 

85.  Little  Deschutes,  Oregon 

(P.L.  100-557  -  October  28,  1988) 

Forest  Service 

-- 

— 

12.0 

12.0 

86.  Lostine,  Oregon 

(P.L.  100-557  -  October  28,  1988) 

Forest  Service 

5.0 

— 

11.0 

16.0 

87.  Malheur,  Oregon 

(P.L.  100-557  --  October  28,  1988) 

Forest  Service 

— 

7.0 

6.7 

13.7 

88.  McKenzie,  Oregon 

(P.L.  100-557  -  October  28,  1988) 

Forest  Service 

— 

— 

12.7 

12.7 

89.  Metolius,  Oregon 

(P.L.  100-557  -  October  28,  1988) 

Forest  Service 

— 

17.1 

11.5 

28.6 

90.  Minam,  Oregon 

(P.L.  100-557  -  October  28,  1988) 

Forest  Service 

39.0 

— 

— 

39.0 

91 .  North  Fork  Crooked,  Oregon 

Forest  Service 

— 

8.0 

6.7 

14.7 

(P.L.  100-557  -  October  28,  1988) 

Bureau  of  Land  Management 

11.1 

1.5 

5.0 

17.6 

92.  North  Fork  John  Day,  Oregon 
(P.L.  100-557  -  October  28,  1988) 

Forest  Service 

27.8 

10.5 

15.8 

54.1 

93.  North  Fork  Malheur,  Oregon 

(P.L.  100-557  -  October  28,  1988) 

Forest  Service 

— 

25.5 

— 

25.5 

94.  North  Fork  Middle  Fork  Willamette,  Oregon 
(P.L.  100-557  -  October  28,  1988) 

Forest  Service 

8.8 

6.5 

27.0 

42.3 
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Present  Units  in  the  National  System 

95.  North  Fork  Owyhee,  Oregon 
(P.L.  100-557  -  October  28,  1988) 

96.  North  Fork  Smith,  Oregon 
(P.L.  100-557 --  October  28,  1988) 

97.  North  Fork  Sprague,  Oregon 
(P.L.  100-557  --  October  28,  1988) 

98.  North  Powder,  Oregon 
(P.L.  100-557  -  October  28,  1988) 

99.  North  Umpqua,  Oregon 
(P.L.  100-557  -  October  28,  1988) 

100.  Powder,  Oregon 
(P.L.  100-557  -  October  28,  1988) 

101.  Quartzville  Creek,  Oregon 
(P.L.  100-557  -  October  28,  1988) 

102.  Roaring,  Oregon 
(P.L.  100-557  -  October  28,  1988) 

103.  Salmon,  Oregon 
(P.L.  100-557  -  October  28,  1988) 

104.  Sandy,  Oregon 
(P.L.  100-557  -  October  28,  1988) 

105.  South  Fork  John  Day,  Oregon 
(P.L.  100-557  -  October  28,  1988) 


Administering 
Agency 
Bureau  of  Land  Management 

Forest  Service 

Forest  Service 

Forest  Service 

Forest  Service 
Bureau  of  Land  Management 

Bureau  of  Land  Management 
Bureau  of  Land  Management 
Forest  Service 
Forest  Service 

Bureau  of  Land  Management 
Forest  Service 

Bureau  of  Land  Management 
Bureau  of  Land  Management 


Miles  by  Classification 


Wild 

Scenic 

Rec  7 

Total  Miles 

— 

— 

9^6 

8.5 

4.5 

— 

13.0 

— 

15.0 

— 

15.0 

— 

6.0 

— 

6.0 

25.4 

25.4 

-- 

— 

8.4 

8.4 

— 

11.7 

— 

11.7 

— 

— 

12.0 

12.0 

13.5 

— 

0.2 

13.7 

15.0 

_  _ 

10.5 

25.5 

— 

4.8 

3.2 

8.0 

4.5 

_ 

7.9 

12.4 

— 

3.8 

8.7 

12.5 

-- 

— 

47.0 

47.0 
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106.  Squaw  Creek,  Oregon 

(P.L.  100-557  -  October  28,  1988) 

Forest  Service 

6.6 

8.8 

— 

15.4 

107.  Sycan,  Oregon 

(P.L.  100-557  -  October  28,  1988) 

Forest  Service 

— 

50.4 

8.6 

59.0 

108.  Upper  Rogue,  Oregon 

(P.L.  100-557  -  October  28,  1988) 

Forest  Service 

6.1 

34.2 

— 

40.3 

1 09.  Wenaha,  Oregon 

(P.L.  100-557  -  October  28,  1988) 

Forest  Service 

18.7 

2.7 

0.2 

21.6 

1 10.  West  Little  Owyhee,  Oregon 

(P.L.  100-557  -  October  28,  1988) 

Bureau  of  Land  Management 

57.6 

-- 

— 

57.6 

111.  White,  Oregon 

Forest  Service 

— 

6.5 

15.6 

22.1 

(P.L.  100-557  -  October  28,  1988) 

Bureau  of  Land  Management 

— 

17.8 

6.9 

24.7 

1 12.  Bluestone,  West  Virginia 

(P.L.  100-534  -  October  26,  1988) 

National  Park  Service 

— 

10.0 

— 

10.0 

113.  Rio  Chama,  New  Mexico 

(P.L.  100-633  -  November  7,  1988) 

Forest  Service  and 

Bureau  of  Land  Management 

19.8 

4.9 

— 

24.7 

1 14.  Middle  Fork  Vermilion,  Illinois 

(Secretarial  Designation  —  May  11,  1989) 

State  of  Illinois 

— 

17.1 

-- 

17.1 

115.  East  Fork  Jemez,  New  Mexico 
(P.L.  101-306  -  June  6,  1990) 

Forest  Service 

4.0 

5.0 

2.0 

11.0 

116.  Pecos,  New  Mexico 

(P.L.  101-306  -June  6,  1990) 

Forest  Service 

13.5 

— 

7.0 

20.5 
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117.  Clarks  Fork  Yellowstone,  Wyoming 
(P.L.  101-628  -- November  28,  1990) 

Forest  Service 

20.5 

— 

— 

20.5 

118.  Niobrara,  Nebraska 

(P.L.  102-50  -  May  24,  1991) 

National  Park  Service  and 

Fish  and  Wildlife  Service 

— 

76.0 

28.0 

104.0 

119.  Bear  Creek,  Michigan 

(P.L.  102-249  -  March  3,  1992) 

Forest  Service 

— 

6.5 

— 

6.5 

120.  Black,  Michigan 

(P.L.  102-249  -  March  3,  1992) 

Forest  Service 

— 

14.0 

14.0 

121.  Carp,  Michigan 

(P.L.  102-249  --  March  3,  1992) 

Forest  Service 

12.4 

9.3 

6.1 

27.8 

122.  Indian,  Michigan 

(P.L.  102-249  -  March  3,  1992) 

Forest  Service 

— 

12.0 

39.0 

51.0 

123.  Manistee,  Michigan 

(P.L.  102-249  -  March  3,  1992) 

Forest  Service 

— 

— 

26.0 

26.0 

124.  Ontonagon,  Michigan 

(P.L.  102-249  -  March  3,  1992) 

Forest  Service 

42.9 

41.0 

73.5 

157.4 

125.  Paint,  Michigan 

(P.L.  102-249  -  March  3,  1992) 

Forest  Service 

— 

— 

51.0 

51.0 

126.  Pine,  Michigan 

(P.L.  102-249  -  March  3,  1992) 

Forest  Service 

— 

25.0 

— “ 

25.0 

127.  Presque  Isle,  Michigan 

(P.L.  102-249  -  March  3,  1992) 

Forest  Service 

— 

19.0 

38.0 

57.0 
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128.  Sturgeon,  Michigan  (Hiawatha  National  Forest) 
(P.L.  102-249  -  March  3,  1992) 

Forest  Service 

— 

21.7 

22.2 

43.9 

129.  Sturgeon,  Michigan  (Ottawa  National  Forest) 
(P.L.  102-249  -  March  3,  1992) 

Forest  Service 

16.5 

8.5 

— 

25.0 

130.  Tahquamenon  (East  Branch),  Michigan 
(P.L.  102-249  -  March  3,  1992) 

Forest  Service 

3.2 

— 

10.0 

13.2 

131.  Whitefish,  Michigan 

(P.L.  102-249  -  March  3,  1992) 

Forest  Service 

— 

31.5 

2.1 

33.6 

132.  Yellow  Dog,  Michigan 

(P.L.  102-249  -  March  3,  1992) 

Forest  Service 

4.0 

— 

— 

4.0 

133.  Allegheny,  Pennsylvania 

(P.L.  102-271  -  April  20,  1992) 

Forest  Service 

— 

— 

86.6 

86.6 

134.  Big  Piney,  Arkansas 

(P.L.  102-275  -  April  22,  1992) 

Forest  Service 

— 

45.2 

— 

45.2 

135.  Buffalo,  Arkansas 

(P.L.  102-275  -  April  22,  1992) 

Forest  Service 

9.4 

6.4 

— 

15.8 

136.  Cossatot,  Arkansas 

(P.L.  102-275  -  April  22,  1992) 

Forest  Service 

Army  Corps  of  Engineers 

State  of  Arkansas 

— — 

11.3 

4.6 

10.7 

4.2 

15.5 

4.6 

10.7 

137.  Hurricane  Creek,  Arkansas 

(P.L.  102-275  -  April  22,  1992) 

Forest  Service 

2.4 

13.1 

— 

15.5 

138.  Little  Missouri,  Arkansas 

(P.L.  102-275  -  April  22,  1992) 

Forest  Service 

4.4 

11.3 

— 

15.7 
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139.  Mulberry,  Arkansas 

(P.L.  102-275  -  April  22,  1992) 

Forest  Service 

— 

19.4 

36.6 

56.0 

140.  North  Sylamore  Creek,  Arkansas 
(P.L.  102-275  -  April  22,  1992) 

Forest  Service 

— 

14.5 

— 

14.5 

141.  Richland  Creek,  Arkansas 

(P.L.  102-275  -  April  22,  1992) 

Forest  Service 

5.3 

11.2 

— 

16.5 

142.  Sespe  Creek,  California 

(P.L.  102-301  -  June  19,  1992) 

Forest  Service 

27.5 

4.0 

— 

31.5 

143.  Sisquoc,  California 

(P.L.  102-301  -  June  19,  1992) 

Forest  Service 

33.0 

— 

— 

33.0 

144.  Big  Sur,  California 

(P.L.  102-301  -  June  19,  1992) 

Forest  Service 

19.5 

— 

— 

19.5 

145.  Great  Egg  Harbor,  New  Jersey 
(P.L.  102-536  -  October  27, 1992) 

National  Park  Service 

— 

30.6 

98.4 

129.0 

146.  Westfield,  Massachusetts 

(Secretarial  Designation  —  November  2,  1993) 

State  of  Massachusetts 

-- 

18.9 

24.4 

43.3 

147.  Maurice,  New  Jersey 

(P.L.  103-162  --  December  1,  1993) 

National  Park  Service 

— 

28.9 

6.5 

35.4 

148.  Red,  Kentucky 

(P.L.  103-170  --  December  2,  1993) 

Forest  Service 

9.1 

— 

10.3 

19.4 

149.  Big  and  Little  Darby  Creeks,  Ohio 

(Secretarial  Designation  —  March  1 0,  1 994) 

State  of  Ohio 

— 

85.9 

— 

85.9 
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150.  Farmington  (West  Branch),  Connecticut 
(P.L.  103-313  -  August  26,  1994) 

National  Park  Service  and 

State  of  Connecticut  and 

Local  Government 

— 

— 

14.0 

14.0 

151.  Wallowa,  Oregon 

(Secretarial  Designation  —  July  23,  1996) 

State  of  Oregon  and 

Bureau  of  Land  Management 

— 

— 

10.0 

10.0 

152.  Clarion,  Pennsylvania 

(P.L.  104-314  -  October  19,  1996) 

Forest  Service 

— 

17.1 

34.6 

51.7 

153.  Lamprey,  New  Hampshire 

(P.L.  104-333  --November  12,  1996) 

National  Park  Service 

— 

— 

11.5 

11.5 

154.  Elkhom  Creek,  Oregon 

(P.L.  104-333  --November  12,  1996) 

Forest  Service 

Bureau  of  Land  Management 

5.8 

0.6 

— 

5.8 

0.6 

155.  Lumber,  North  Carolina 

(Secretarial  Designation  -  September  28,  1998) 

State  of  North  Carolina 

— 

60.0 

21.0 

81.0 

TOTALS 

5,280.3 

2,378.4 

3,243.5 

10,902.2 

Source:  National  Park  Service,  Division  of  Park  Planning  &  Protection  202/208-4290. 
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A  Compendium  of  Questions  &  Answers 
Relating  to  Wild  &  Scenic  Rivers 


FOREWORD 

The  Wild  and  Scenic  Rivers  Act  (Act),  as  amended,  is  one  of  the  most  important  pieces  of 
conservation  law;  however,  the  Act  has  complex  provisions  influencing  the  management  of 
resources  as  varied  as  water  quantity  and  quality,  minerals,  agriculture,  livestock  grazing, 
fisheries  and  recreation.  Implementation  and  interpretation  of  the  Act  is  further  compounded  by 
the  range  and  diversity  of  administering  jurisdictions  and  ownerships. 

This  compendium  of  questions  and  answers  (Q&As)  has  been  compiled  by  the  Interagency  Wild 
and  Scenic  Rivers  Coordinating  Council  (Council).  The  compilation  is  derived  from  a  number 
of  sources,  e.g.,  concerned  citizens,  river  conservation  organizations,  and  federal,  state  and  local 
agencies  and  employees.  It  is  designed  to  be  of  assistance  to  you  in  the  accurate  interpretation 
and  application  of  the  Act  and  in  the  management  of  the  over  150  designated  rivers  in  the 
National  Wild  and  Scenic  Rivers  System  (National  System).  If  it  does  not  provide  all  the 
information  you  need,  please  contact  a  Council  member  or  the  agency  which  administers  a 
particular  river. 

This  collection  of  Q&As  is  to  both  inform  and  educate  all  those  involved  with  the  inventory, 
study,  and  management  of  wild  and  scenic  rivers  (WSRs).  It  is  intended  to  be  a  flexible ,  living 
document  constantly  improved  through  use  and  application.  The  primary  focus  is  on  solutions 
(consistent  and  correct  answers)  to  questions  and  issues;  however,  this  document  cannot  possibly 
deal  with  the  limitless  number  of  possible  scenarios  which  might  occur.  The  document  is 
formatted  so  as  to  facilitate  the  addition  of  new  questions,  as  well  as  to  expand  or  supplement 
the  existing  answers  through  a  variety  of  mechanisms,  e.g.,  experience,  interpretation,  case  law, 
and  site-specific  examples  and  illustrations.  The  examples  provided  may  or  may  not  be 
analogous  to  your  situation  and  may  require  additional  administrative  and/or  judicial  review. 

Some  of  the  Q&As,  for  example,  those  dealing  with  study  procedures  and  management 
approaches,  apply  only  to  congressionally  authorized  studies  or  designations.  Private  and  state 
lands  along  rivers  managed  by  state  and/or  local  governments,  and  designated  pursuant  to 
Section  2(a)(ii)  of  the  Act,  are  managed  under  state/local  authorities  and  plans.  The  federal 
government  exercises  no  authority  over  state  or  private  lands  and  has  no  authority  to  acquire 
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them  under  Section  2(a)(ii).  In  other  words,  not  all  of  the  Q&As  presented  here  apply  to  Section 
2(a)(ii)  rivers,  and,  unless  the  Q&A  specifically  addresses  Section  2(a)(ii),  you  should  not 
assume  it  applies.  The  Council  encourages  you  to  check  with  the  National  Park  Service  (NPS) 
to  ensure  that  specific  Q&As  apply  to  Section  2(a)(ii)  rivers. 

These  Q&As  attempt  to  provide  a  generic  framework  in  the  context  of  the  Act  and  do  not 
supersede  any  adopted  agency  policy  or  guidelines.  Agencies  may  use,  or  adopt,  the  principles 
or  concepts  stated  herein.  In  addition,  nothing  precludes  agencies  from  supplementing  these 
Q&As  with  information  or  illustrations  which  are  unique  to  field  or  site-specific  situations. 

Providing  marked-up  copies,  edits,  comments,  and/or  additional  questions  with  the  proposed 
answer  is  encouraged.  Please  send  legible  marked-up  pages,  Q&As  needing  change  or  correc¬ 
tion,  separate  page  narratives,  or  new  Q&As  to  the  address  listed  below.  If  you  send  a  3.5” 
formatted  diskette,  please  use  WordPerfect  version  7.0.  Older  versions  are  also  acceptable. 

Please  send  comments  to  the  Council  Q&A  Project  Coordinator: 

Regular  Mail: 

Gary  G.  Marsh 

Bureau  of  Land  Management  —  USDI 
1 849  C  Street,  NW 
204  LS,  MS-240 
Washington,  DC  20240-9998 

Federal  Express,  UPS,  or  Courier  Mail: 

Gary  G.  Marsh 

Bureau  of  Land  Management  —  USDI 
1620  L  Street,  NW 
Suite  204 

Washington,  DC  20036-5605 

Phone,  Fax,  Electronic  Mail: 

Commercial/Voice  Mail:  (202)  452-7795 
Fax:  (202)452-7709 
E-Mail:  gmarsh@wo.blm.gov 

Web  Site:  http://www.nps.gov/rivers/wildriverscouncil.html 
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OVERVIEW  OF  THE  WILD  &  SCENIC  RIVERS  ACT 

Section  1  -  Establishes  the  National  System.  States  its  purpose,  lists  eligibility  criteria, 
identifies  outstandingly  remarkable  values  (ORVs)  —  scenic,  recreation,  geologic,  fish  and 
wildlife,  historic,  cultural,  or  other  similar  values  —  and  the  need  to  protect  the  free-flowing 
condition  of  rivers. 

Declares  a  national  policy  to: 

•  Preserve  certain  rivers  and  their  immediate  environments. 

•  Maintain  free-flowing  condition  (See  Section  16  definitions). 

•  Protect  water  quality  (Section  12). 

•  Fulfill  other  vital  national  conservation  purposes. 

Complements  the  national  policy  of  dams  and  other  natural  resource  development  projects. 
Section  2  —  Specifies  two  methods  by  which  a  river  can  be  designated. 

(a)(i)  By  Act  of  Congress,  or 

(a)(ii)  By  the  Secretary  of  the  Interior  upon  application  of  the  govemor(s)  of  a  state(s). 
To  be  administered  by  an  agency  or  political  subdivision  of  a  state  at  no  expense  to  the 
federal  government. 

(b)  Eligibility  requirements: 

•  Free-flowing. 

•  Possess  one  or  more  ORV(s). 

Defines  criteria  for  classification,  according  to  the  level  of  development  of  the  shoreline, 
watercourse,  and  access  as: 

•  Wild, 

•  Scenic,  and/or 

•  Recreational. 

Section  3  —  Guidance  on  designated  rivers. 

(a)  Lists  congressionally  designated  rivers  in  the  National  System. 

(b)  Provides  guidance  on  the  establishment  of  boundaries  for  designated  rivers,  e.g.,  boundaries 
are  limited  to  an  average  of  no  more  than  320  acres  per  river  mile,  except  double  that  in  Alaska. 
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(c)  Requires  public  notice  of  availability  for  river  boundaries  and  classifications. 

(d) (1)  For  rivers  designated  on  or  after  January  1, 1986,  requires  preparation  of  a  comprehensive 
management  plan  within  three  full  fiscal  years  of  designation.  Notice  of  availability  and 
completion  of  plans  to  be  published  in  the  Federal  Register. 

Plans  shall  address: 

•  Resource  protection. 

•  Development  of  lands  and  facilities. 

•  User  capacities. 

•  Other  management  practices  necessary  to  achieve  purposes  of  the  Act. 

Coordination: 

•  With  land  management  plans  for  affected  adjacent  federal  lands  (typically  incorporated). 

•  With  state,  local  government,  and  interested  publics. 

(d)(2)  For  rivers  designated  prior  to  January  1,  1986,  all  boundaries,  classifications,  and  plans 
shall  be  reviewed  for  conformity  with  Section  3  within  ten  years  (i.e.,  prior  to  January  1,  1996) 
through  regular  agency  planning  processes. 

Section  4  —  Provides  directions  for  conducting  studies,  including  study  report  requirements  and 
processes;  requires  Secretarial  and  Presidential  recommendations  as  to  suitability;  no  timeframe, 
but  generally  there  is  a  three-year  limit. 

(a)  Each  study  report  shall  include: 

•  The  area  included  in  the  report  (map  and  illustrations). 

•  The  characteristics  which  do  or  do  not  make  the  area  a  worthy  addition. 

•  Current  status  of  land  ownership  and  use. 

•  The  reasonably  foreseeable  potential  uses  of  land  and  water  which  would  be  enhanced, 
foreclosed,  or  curtailed  if  designated. 

•  Proposed  federal  administering  agency. 

•  Potential  to  share  cost  of  administration  with  state  and  local  agencies. 

•  Estimated  cost  to  the  government  of  acquisition  and  administration. 

(b)  Requires  consultation  with  other  affected  federal  agencies. 

(c)  Requires  consultation  with  federal  agencies  before  the  Secretary  of  the  Interior  designates 
a  state-administered  river  to  the  National  System. 

(d)  Minimum  of  one-quarter  mile  study  boundary. 
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Section  5  —  Study  provisions. 

(a)  List  of  congressionally  authorized  studies. 

(b)  Study  period  usually  three  full  fiscal  years. 

(c)  Additional  study  requirements  —  coordination  with  states  and  political  subdivisions. 

(d) (1)  Directs  federal  agencies  to  consider  other  potential  WSRs  in  their  land  and  water  resource 
planning  process. 

(d)(2)  Specific  language  for  the  upper  Klamath  River  study,  Oregon. 

Section  6  --  Land  acquisition  procedures  and  limitations. 

(a)  The  federal  government  may  acquire  land,  and  interests  in  lands,  for  rivers  designated  via 
Congress  with  certain  restrictions: 

•  No  more  than  an  average  of  100  acres  per  mile  may  be  acquired  in  fee. 

•  State  lands  may  be  acquired  by  donation/exchange  only. 

•  Tribal  or  land  in  a  political  subdivision  can  be  acquired  by  consent  only,  so  long  as  it  is 
being  protected  for  purposes  of  WSR  status. 

(b)  Limitations  on  land  condemnation. 

•  “50  percent  rule”  —  If  over  50  percent  of  lands  within  a  WSR  boundary  are  in  public 
ownership  (federal/state/local  government),  no  condemnation  for  fee  title  is  allowed. 

•  The  50  percent  rule  does  not  apply  when  used  to  clear  title,  or  to  acquire  conservation  or 
use  easements  reasonably  necessary  to  provide  public  access  or  resource  protection. 

(c)  Authority  to  use  land  condemnation  in  incorporated  city,  village,  or  borough  is  preempted 
when  local  governments  have  in  force  zoning  ordinances  which  protect  river  resources. 

(d)  Exchange  authority  with  private  interests. 

(e)  Transfer  authority  with  other  federal  agencies. 

(f)  Authority  to  accept  donations. 

(g)  Use  and  occupancy  authorization. 
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Section  7  —  Restrictions  on  hydroelectric  and  water  resource  development  projects  on 
congressionally  designated  rivers,  rivers  added  under  Section  2(a)(ii)  of  the  Act,  and  congres- 
sionally  authorized  study  rivers. 

(a)  Prohibits  the  Federal  Energy  Regulatory  Commission  (FERC)  licensing  of  new  construction 
for  hydropower  projects  on  designated  rivers;  prohibits  assistance  for  water  resources  projects 
by  other  federal  agencies  if  the  project  would  have: 

•  A  direct  or  adverse  effect,  or 

•  Would  invade  or  unreasonably  diminish  scenic,  recreational,  and  fish  and  wildlife  values 
present  at  the  date  of  designation. 

(b)  Similar  restrictions  for  Section  5(a)  congressionally  authorized  study  rivers. 

Section  8  —  Land  disposition. 

(a)  Designated  rivers:  Withdraws  federal  lands  from  entry,  sale,  or  other  disposition  under 
public  land  laws. 

(b)  Congressionally  authorized  study  rivers  under  Section  5(a):  Language  in  Section  8(a)  is 
applicable  during  the  study  period,  which  includes  three  years  after  the  President  sends  the 
agency’s  report  to  Congress  with  a  recommendation. 

Section  9  —  Mining  and  mineral  leasing  laws;  valid  existing  rights  and  reasonable  access  to 
working  claims  recognized. 

(a)  On  designated  rivers,  exceptions  subject  to  valid  existing  rights: 

•  Mining/leasing  activities  subject  to  regulations  determined  by  a  Secretary  necessary  to 
effectuate  purposes  of  the  Act. 

•  Patent  to  mineral  deposits  and  rights  to  surface  and  surface  resources. 

•  Withdrawal  of  bed/bank  and  one-quarter  mile  of  any  wild  river  from  mining  and  mineral 
leasing  laws. 

“Regulations”  shall  provide  safeguards  against: 

•  Pollution. 

•  Unnecessary  impairment  of  the  scenery. 

(b)  For  congressionally  authorized  study  rivers  under  Section  5(a): 

•  Minerals  within  study  area  are  withdrawn  from  appropriation  under  mining  law  for 
periods  specified  in  Section  7(b). 

•  Prospecting  and  mineral  leasing  are  allowed  with  appropriate  conditions. 
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Section  10  --  Directs  federal  agencies  to  administer  WSRs  to  protect  and  enhance  the  values  for 
which  the  river  was  designated  and  authorizes  the  federal  government  to  enter  into  written 
agreements  with  state  and  local  governments  (municipalities)  to  jointly  manage  rivers,  e.g.,  the 
Great  Egg  Harbor  River,  New  Jersey. 

(a)  Protect  and  enhance  values  for  which  the  river  was  designated,  i.e.,  ORVs,  free-flowing 
nature,  and  water  quality. 

Primary  emphasis  on: 

•  Aesthetic. 

•  Scenic. 

•  Historic. 

•  Archaeological. 

•  Scientific  features. 

Management  plans  may  establish  varying  degrees  of  intensity  for  protection  and  development 
based  on  special  attributes. 

(b)  For  rivers  in  designated  wilderness,  where  there  is  conflict  between  the  Wilderness  Act  and 
the  WSR  Act,  the  more  restrictive  provisions  would  apply. 

(c)  Rivers  administered  by  the  NPS  are  part  of  the  National  Park  System  and  rivers  administer 
by  the  U.S.  Fish  and  Wildlife  Service  (USFWS)  are  part  of  the  National  Wildlife  Refuge  System. 

(d)  The  Secretary  of  Agriculture  is  authorized  to  use  general  statutory  authorities  relating  to 
national  forests  when  managing  a  WSR. 

(e)  Encourages  state  and  local  participation  in  protecting  congressionally  designated  rivers. 
Authorizes  federal  administering  agencies  to  enter  into  cooperative  agreements  for  this  purpose. 

Section  11  --  Cooperation/Partnership. 

Authorizes  the  Secretary  of  the  Interior  to  encourage  states  to  consider  opportunities  for  state  and 
local  WSRs  in  formulation  of  the  State  Comprehensive  Outdoor  Recreation  Plan  (SCORP)  and 
to  assist,  advise,  and  cooperate  with  landowners,  organizations,  and  governments  in  the 
management  of  WSRs;  agencies  can  look  outside  administrative  boundaries. 

(b)(1)  Federal  assistance.  The  Secretary  of  the  Interior  may  “assist,  advise  and  cooperate  with 
states  or  their  political  subdivisions,  landowners,  private  organizations  or  individuals  to  plan, 
protect  and  manage  river  resources.”  Authority  is  within  and  outside  a  federally  administered 
area  and  applies  to  rivers  in  the  National  System  and  other  rivers. 
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Agreement  may  include  limited  financial  or  other  technical  assistance  to  encourage  participation 
in  acquisition,  protection  and  management  of  river  resources. 

Section  12  —  Activities  on  federal  lands. 

Directs  federal  agencies  to  protect  rivers  in  light  of  other  policies  which  may  be  contrary  to  the 
Act  and  confirms  that  existing  rights  are  not  abrogated;  directs  river-administering  agencies  to 
cooperate  with  the  Environmental  Protection  Agency  (EP  A)  and  appropriate  state  water  pollution 
control  agencies  to  eliminate  or  diminish  the  pollution  of  waters. 

(a)  Other  federal  agencies  are  to  take  such  actions  to  protect  lands  which  are  included,  border 
upon,  or  are  adjacent  to,  congressionally  designated  and  authorized  study  rivers  in  accordance 
with  the  Act,  paying  particular  attention  to  timber  harvest,  road  construction,  and  similar 
activities  which  may  be  contrary  to  purposes  of  the  Act. 

(b)  Existing  rights,  privileges,  or  contracts  may  not  be  revoked  without  private  party  consent. 

(c)  Water  pollution:  Cooperate  with  the  EPA  and  appropriate  state  water  pollution  agencies. 
Section  13  --  Jurisdiction  of  the  states. 

Confirms  that  the  jurisdiction  of  the  state  with  regard  to  hunting  and  fishing  is  not  affected; 
discusses  water  rights,  navigable  waters,  and  other  easements  and  rights  of  way;  state  rights  to 
access  to  the  beds  of  navigable  rivers  is  unaffected. 

(a)  Fish  and  wildlife:  Confirms  state  jurisdiction  with  regard  to  hunting  and  fishing  except  for 
no  hunting  zones  for  safety,  administration,  or  public  use. 

(b)  Water  rights  determined  by  established  principles  of  law. 

(c)  Reservation  of  waters:  Federal  reserved  water  rights  are  reserved  at  the  time  of  designation 
and  retain  enough  water  to  protect  the  values  for  which  the  river  was  designated: 

•  For  purposes  specified  in  the  Act,  and 

•  In  quantities  to  accomplish  those  purposes. 

(d)  Water  use  management:  State  jurisdiction  unaffected  to  the  “extent  that  such  jurisdiction 
may  be  exercised  without  impairing  purposes  of  this  Act  or  its  administration.” 


(e)  Interstate  compacts:  Not  affected. 
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(f)  Navigability:  Shall  not  affect  existing  rights  of  states  with  respect  to  access  to  beds  of 
navigable  rivers. 

(g)  Easements  may  be  granted,  and  rights  of  way  may  be  issued,  as  long  as  they  are  within  the 
policy  and  purposes  of  the  Act. 

Section  14  —  Easements  and  leases. 

Allows  for  contributions,  i.e.,  donations  of  easements  and  real  property  to  non-profit  groups  and 
the  federal  government. 

Authorizes  leasing  of  federal  land  within  the  corridor  subject  to  appropriate  conditions. 

(A)(a)  Lease  of  federally  acquired  land. 

(A)(b)  Former  owner  has  right  of  first  refusal. 

Section  15  -  Exceptions  for  designated  rivers  in  Alaska.  (References  the  Alaska  National 
Interest  Lands  Conservation  Act.) 

Doubles  the  amount  of  land  permitted  within  the  designated  boundary  for  certain  rivers  in 
Alaska,  i.e.,  a  maximum  of  640  acres  per  mile.  State  lands  and  local  government  lands  may  not 
be  included  within  the  boundary,  nor  can  private  lands  be  surrounded  by  the  boundary,  thereby 
restricting  access.  In  addition,  mineral  withdrawals  on  federal  lands  in  Alaska  cover  the  bed  and 
bank  and  lands  within  one-half  mile  of  the  river. 

Section  16  -  Definition  of  terms:  river,  free-flowing,  scenic  easement. 

(a)  River  can  be:  river,  stream,  creek,  run,  kill,  rill,  small  lake. 

(b)  Free-flowing  is  flowing  in  natural  condition  without  structural  modification  of  the  waterway; 
existence  of  minor  structures  is  not  an  automatic  ban. 

(c)  Scenic  easement  is  the  right  to  control  the  use  of  land  to  protect  river  values. 

Section  17  -  Authorization  of  appropriations  for  land  acquisition. 
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OVERVIEW  OF  THE  WILD  AND  SCENIC  RIVERS  ACT  -  Q&As 


The  Act  and  the  National  System 

Q.  What  is  the  genesis  of  the  Act? 

A.  Due  to  the  dams,  diversions  and  water  resource  development  projects  which  occurred 
from  the  1930’s  to  the  1960’s,  the  need  for  a  national  system  of  river  protection  was 
recognized  by  conservationists  (notably  Frank  and  John  Craighead),  congressional 
representatives  such  as  Frank  Church,  and  federal  agencies.  The  Act  was  an  outgrowth 
of  a  national  conservation  agenda  of  the  1950’s  and  1960’s,  captured  in  the  1962 
recommendations  of  the  Outdoor  Recreation  Resources  Review  Commission.  The  Act 
concluded  that  selected  rivers  be  preserved  in  a  free-flowing  condition  and  be  protected 
for  the  benefit  and  enjoyment  of  present  and  future  generations. 

Q.  When  was  the  Act  passed? 

A.  The  Act  (Public  Law  90-542;  16  U.S.C.  1271-1287)  was  enacted  on  October  2,  1968. 
It  has  been  amended  many  times,  primarily  to  designate  additional  rivers  and  authorize 
additional  rivers  for  study  for  possible  inclusion. 

Q.  What  is  the  purpose  of  the  Act  and  of  designating  rivers?  How  should  these  rivers 
be  managed? 

A.  The  Act  provides  a  national  policy  and  program  to  preserve  and  protect  selected  rivers, 
or  segments  of  rivers,  in  their  free-flowing  condition  in  the  National  System.  Section 
1(b)  of  the  Act  states: 

It  is  hereby  declared  to  be  the  policy  of  the  United  States  that  certain  selected 
rivers  of  the  Nation  which,  with  their  immediate  environments  possess 
outstandingly  remarkable  scenic,  recreational,  geologic,  fish  and  wildlife, 
historic,  cultural,  or  other  similar  values,  shall  be  preserved  in  free-flowing 
condition,  and  that  they  and  their  immediate  environments  shall  be  protected  for 
the  benefit  and  enjoyment  of present  and  future  generations. 

Section  10(a)  of  the  Act  states: 

Each  component  of  the  National  Wild  and  Scenic  Rivers  System  shall  be 
administered  in  such  manner  as  to  protect  and  enhance  the  values  which  caused 
it  to  be  included  without  .  .  .  limiting  other  uses  that  do  not  substantially 
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interfere  with  public  use  and  enjoyment  of  these  values.  In  such  administration 
primary  emphasis  shall  be  given  to  protecting  its  aesthetic,  scenic,  historic, 
archaeologic,  and  scientific  features.  Management  plans  for  any  such  com¬ 
ponent  may  establish  varying  degrees  of  intensity  for  its  protection  and  develop¬ 
ment,  based  on  the  special  attributes  of  the  area. 

Q.  How  many  miles  of  river  have  been  protected  under  the  National  System? 

A.  As  of  December  31,  1998,  some  155  river  segments  comprising  10,902  miles  have  been 

afforded  protection  in  the  National  System.  These  nationally  recognized  rivers  comprise 
some  of  the  nation’s  greatest  diversity  of  recreational,  natural  and  cultural  resources, 
offering  great  scientific  study  value  and  scenic  beauty.  By  contrast,  approximately 
600,000  miles  of  once  free-flowing  rivers  have  been  inundated  by  about  60,000  dams. 

Q.  What  are  the  primary  effects  of  WSR  designation? 

A.  WSR  designation  seeks  to  maintain  and  enhance  a  river’s  current  natural  condition  and 
provide  for  public  use  consistent  with  retaining  those  values.  Designation  affords  certain 
legal  protection  from  adverse  development,  e.g.,  no  new  dams  can  be  constructed,  nor 
federally  assisted  water  resource  development  projects  allowed,  which  might  adversely 
affect  designated  river  values.  Where  private  lands  are  involved,  the  federal  managing 
agency  will  work  with  local  governments  and  owners  to  develop  protective  measures, 
thereby  avoiding  land  acquisition  where  possible.  Mining  and  mineral  leasing  laws 
applicable  to  federal  lands  are  affected  in  three  major  areas: 

•  Valid  existing  rights  are  not  rescinded. 

•  Ongoing  mining  and  mineral  leasing  are  subject  to  regulations  issued  by  the 
Secretaries  of  the  Interior  and/or  Agriculture  to  protect  water  quality  and  scenic 
values. 

•  Subject  to  valid  existing  rights,  patents  are  issued  for  the  minerals  and  surface  use 
only. 

•  Rivers  classified  “wild”  are  withdrawn  from  the  mining  and  mineral  leasing  laws. 

Q.  How  can  rivers  associated  with  state  wild  and  scenic  river  systems  become  part  of 
the  National  System? 

A.  For  state-designated  rivers,  a  governor  may  submit  an  application  to  the  Secretary  of  the 
Interior  under  Section  2(a)(ii)  of  the  Act.  If  found  eligible  and  otherwise  qualified,  the 
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Secretary  may  make  the  designation.  Rivers  designated  in  this  manner  continue  to  be 
administered  by  the  state  (sometimes  with  assistance  from  local  governments),  except 
for  any  federal  lands  along  the  river.  If  there  are  federal  lands  located  along  the  river,  the 
state  and  federal  river-administering  agencies  may  enter  into  an  agreement  to  outline 
federal/state  management  roles  and  responsibilities  and/or  provide  for  management  and 
protection  of  river  values. 


The  Study  and  Designation  Process 

Q.  How  are  rivers  designated? 

A.  There  are  two  ways  rivers  are  designated  into  the  National  System: 

•  By  Act  of  Congress.  Rivers  designated  by  Congress  are  listed  in  Section  3(a)  of 
the  Act. 

•  By  the  Secretary  of  the  Interior.  The  Secretary  may  designate  a  river;  however, 
it  must  first  be  designated  into  a  valid  state  river  protective  system  by  or  pursuant 
to  state  law(s),  and  the  appropriate  govemor(s)  must  apply.  The  Secretary  must 
find  the  segment  eligible  using  the  same  eligibility  criteria  as  for  congressionally 
authorized  rivers  and  must  determine  that  the  state(s)  or  political  subdivisions  are 
providing  adequate  protection  and  have  the  resources  for  management.  Appli¬ 
cations  by  the  states  are  evaluated  and  processed  by  the  NPS. 

Q.  What  is  involved  in  management  and  planning  for  federally  designated  WSRs? 

A.  There  are  a  number  of  interrelated  aspects  or  components  which  federal  agencies  use  in 
the  management  of  WSRs: 

•  Determining  final  classification,  if  not  determined  by  Congress  upon  designation. 

•  Developing  final  boundaries  and  maps. 

•  Developing  the  comprehensive,  interdisciplinary  WSR  management  plan  which 
may  address  a  variety  of  issues,  e.g.,  resource  protection  and  user  capacities. 

•  Implementing  the  management  plan  in  conformance  with  land-use  planning 
objectives. 


Questions  &  Answers  on  Wild  &  Scenic  Rivers 


Q.  Do  the  agencies  encourage  citizen  involvement  in  the  WSR  study  process? 

A.  Yes.  Under  Section  5(a)  of  the  Act,  the  public  is  involved  in  the  study  of  rivers 
authorized  by  Congress.  The  report  associated  with  a  congressionally  authorized  study 
will  address  subjects  such  as:  current  status  of  land  ownership  and  use  in  the  area; 
reasonably  foreseeable  potential  uses  of  land  and  water  which  would  be  affected  by 
designation;  the  appropriate  federal  agency  to  administer  the  river  if  designated;  and  the 
ability  of,  and  estimated  costs  to,  state  and  local  agencies  to  participate  in  the 
administration  of  such  rivers.  The  public  and  state,  local  and  tribal  governments  help 
assemble,  evaluate  data,  and  develop  alternatives.  With  respect  to  studies  under  Section 
5(a)  of  the  Act,  agencies,  such  as  the  NPS,  assist  local  and  state  entities  in  the  study 
process. 

In  response  to  Section  5(d)(1)  of  the  Act,  administering  agencies  also  involve  the  public 
in  the  determination  of  potential  WSRs  through  normal  inventory  and  study  processes. 
Starting  with  scoping  meetings  for  appropriate  agency  planning  documents,  agencies 
discuss  the  inventory  and  study  of  rivers  within  their  respective  planning  units.  The 
public  and  state,  local  and  tribal  governments  have  the  opportunity  to  discuss  issues, 
concerns,  river  values,  and  associated  impacts  with  agency  personnel.  As  the  process 
continues,  similar  discussions  on  the  suitability  of  eligible  rivers  take  place  as  deter¬ 
minations  and  environmental  documents  are  prepared. 

Q.  Do  the  agencies  encourage  citizen  involvement  in  the  WSR  management  planning 
process? 

A.  Yes.  The  agencies  serve  the  public  in  formulating  river  management  plans.  The  public 
and  state,  local  and  tribal  governments  are  essential  participants  in  developing  an 
acceptable  plan  that  both  protects  and  enhances  the  values  for  which  the  river  was  added 
to  the  National  System. 

Q.  Why  should  one  support  WSR  designation? 

A.  To  protect  and  enhance  the  values  for  which  a  river  may  be  designated.  Many  free- 
flowing  rivers  have  been  degraded,  compromised  by  development,  or  require  substantial 
restoration.  The  intent  of  the  Act  is  to  help  focus  management  efforts  to  protect  selected 
rivers  and  their  associated  values. 

Q.  How  many  potential  WSRs  are  there? 

A.  Through  the  various  federal  agencies’  land  management  planning  processes,  and  initia¬ 
tives  by  the  public,  a  significant  number  of  rivers  have  been  identified  for  study  as  poten- 
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tial  additions  to  the  National  System.  For  example,  the  Nationwide  Rivers  Inventory 
(NRI),  maintained  by  the  NPS,  has  identified  over  2,600  river  segments  as  potential 
candidates  for  study  and/or  inclusion  into  the  National  System. 

Q.  Have  any  designated  WSRs  ever  been  de-authorized? 

A.  No. 

Q.  Will  the  Departments  of  the  Interior  and  Agriculture  Interagency  Guidelines  for 
Eligibility ,  Classification  and  Management  of  River  Areas  (Interagency  Guidelines; 
September  7, 1982, 47  FR  39454-39461)  be  revised,  for  example,  to  reflect  the  1986 
generic  amendments  to  the  Act? 

A.  Probably  at  some  point.  The  Council  periodically  evaluates  tasks  to  be  undertaken. 

Q.  Why  were  the  Interagency  Guidelines  for  the  WSRs  program  developed? 

A.  On  September  7,  1982,  the  Departments  of  Agriculture  and  the  Interior  outlined  in  the 

Federal  Register  (47  FR  39454)  eligibility  and  classification  criteria,  the  evaluation 
process  and  content,  and  reporting  requirements  for  potential  WSRs  and  management 
guidelines  for  designated  WSRs.  These  guidelines  were  formulated  to  provide  a  uniform 
evaluation  and  consistent  management  approach  in  the  identification,  evaluation, 
reporting  and  management  of  WSR  segments.  These  replaced  earlier  guidelines  which 
were  developed  in  1970. 
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INVENTORY  AND  ELIGIBILITY 


Q.  What  qualifies  a  river  as  a  WSR  for  the  National  System? 

A.  To  be  eligible  for  designation,  a  river  must  be  free-flowing  (not  to  be  confused  with 

‘naturally  flowing’  which  is  explained  later)  and  contain  at  least  one  ORV,  i.e.,  scenic, 
recreational,  geologic,  fish  and  wildlife,  historic,  cultural,  or  other  similar  value. 

Q.  When  is  a  river  or  river  segment  evaluated  for  eligibility  for  possible  inclusion  in 
the  National  System? 

A.  There  are  three  instances  when  federal  agencies  assess  eligibility:  1)  at  the  request  of 
Congress  through  specific  authorized  studies;  2)  through  their  respective  agency  planning 
processes;  or  3)  by  the  NPS  evaluation  of  a  Section  2(a)(ii)  application.  River  areas 
identified  through  the  inventory  phase  are  evaluated  for  their  free-flowing  nature  and 
must  possess  at  least  one  ORV. 

Q.  What  is  the  definition  of  “free-flowing?” 

A.  Section  16(b)  of  the  Act  defines  free-flowing  as  “existing  or  flowing  in  a  natural 
condition  without  impoundment,  diversion,  straightening,  rip-rapping,  or  other  modifi¬ 
cation  of  the  waterway.” 

The  existence  of  small  dams,  diversion  works,  or  other  minor  structures  shall  not 
automatically  disqualify  a  river  as  a  potential  addition  to  the  National  System.  Congress 
did  not  intend  all  rivers  to  be  “naturally  flowing,”  i.e.,  flowing  without  any  man-made 
up-  or  downstream  manipulation.  The  presence  of  impoundments  above  and/or  below 
the  segment  (including  those  which  may  regulate  flow  regimes  within  the  segment),  and 
existing  minor  dams  or  diversion  structures  within  the  study  area,  do  not  necessarily 
render  a  river  segment  non-eligible.  There  are  segments  in  the  National  System  which 
are  downstream  from  major  dams  or  are  located  between  dams. 

Q.  How  can  a  river  below  a  dam  or  impoundment  be  considered  “free-flowing?” 

A.  Section  16  the  Act,  defines  a  “river”  as  “a  flowing  body  of  water  ...  or  portion,  section, 
or  tributary  thereof.  .  .  .”  “Free-flowing”  is  defined  as  “existing  or  flowing  in  natural 
condition  without  impoundment. . . .”  Therefore,  any  section  of  river  with  flowing  water 
meets  the  technical  definition  of  free  flowing,  even  if  impounded  upstream. 
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Q.  Can  a  river  be  considered  free-flowing  when  the  flow  is  dependent  on  releases  from 
a  dam? 

A.  Yes.  Congress  and  the  Secretary  of  the  Interior  have  designated  many  river  segments 
which  are  above  or  below  dams. 

Q.  What  is  the  definition  of  “outstandingly  remarkable  value?” 

A.  In  the  Act,  river  values  identified  include  scenic,  recreational,  geologic,  fish  and  wildlife, 
historic,  cultural,  or  other  similar  values.  The  Act  does  not  further  define  ORVs. 
Agency  resource  professionals  develop  and  interpret  criteria  in  evaluating  river  values 
(unique,  rare,  or  exemplary)  based  on  professional  judgment  on  a  regional,  physio¬ 
graphic,  or  geographic  comparative  basis. 

Q.  What  are  possible  “other  similar”  ORVs? 

A.  Examples  of  other  similar  ORVs  include  botanical,  hydrological,  paleontological, 
scientific,  or  heritage  values. 

Q.  What  types  of  watercourses  qualify  for  WSR  designation? 

A.  Section  16(b)  of  the  Act  defines  a  river  as  “a  flowing  body  of  water  or  estuary,  or  a 
section,  portion,  or  tributary  thereof,  including  rivers,  streams,  creeks,  runs,  kills,  rills, 
and  small  lakes.” 

Q.  Must  a  river  segment  be  of  any  particular  length  or  be  “boatable  or  floatable”  in 
order  to  be  eligible? 

A.  No. 

Q.  Can  intermittent  rivers  be  considered  eligible? 

A.  Yes.  For  purposes  of  eligibility  evaluation,  the  volume  of  flow  is  sufficient  if  it  is 

enough  to  sustain  or  complement  the  ORVs  identified  within  the  segment.  Rivers  with 
intermittent  or  non-perennial  flows  exist  within  the  National  System  and  may  be 
representative  of  rivers  within  particular  physiographic  regions. 

Q.  What  is  the  Nationwide  Rivers  Inventory? 

A.  The  NRI  is  a  listing  of  free-flowing  rivers  (or  river  segments),  which,  based  on 
preliminary  studies,  are  considered  to  meet  eligibility  criteria  for  the  National  System. 
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From  1976  to  1980,  the  Bureau  of  Outdoor  Recreation  and  the  Heritage,  Conservation, 
and  Recreation  Service  compiled  the  initial  NRI,  which  was  subsequently  updated, 
published,  and  first  distributed  by  the  NPS  in  January  1982.  Additions  have  been  made 
as  a  result  of  Bureau  of  Land  Management  (BLM)  and  U.S.  Forest  Service  (USFS) 
inventories  as  a  part  of  their  land  use  planning  process.  The  NRI  is  maintained  and 
revised  as  necessary  by  the  NPS.  Listing  on  the  NRI,  or  any  other  source  list,  does  not 
represent  an  official  determination  of  eligibility,  and  conversely,  absence  does  not 
indicate  a  river’s  non-eligibility. 

Q.  What  are  some  of  the  aspects  or  steps  federal  agencies  go  through  in  their 
evaluation  of  potential  WSRs  in  their  land  management  planning  process? 

A.  There  are  a  number  of  aspects  which  federal  agencies  use  in  their  planning  or  evaluation 
process: 

•  Assessment  of  free-flowing  condition  and  ORVs. 

•  Determination  or  finding  of  eligibility  or  non-eligibility. 

•  Inventoried  or  tentative  classification  based  on  the  development  of  shoreline, 
watercourse,  and  access. 

•  Establishment  of  tentative,  preliminary,  or  proposed  boundaries  and/or  river 
areas. 

•  Establishment  of  protective  management  requirements  for  eligible  rivers. 

Q.  What  if  one  is  not  sure  whether  a  particular  river  area  should  be  evaluated 
pursuant  to  Section  5(d)(1)  for  possible  eligibility  determination? 

A.  It  is  important  to  develop  and  apply  standardized  criteria  through  a  documented 
evaluation  process  which  may  include  a  screening  for  potential  WSRs.  If  there  is  a 
doubt,  evaluate  it  according  to  the  criteria  in  the  Act,  i.e.,  free-flowing  nature  and  ORVs. 

Q.  When  is  a  river  formally  determined  eligible  or  non-eligible? 

A.  Eligibility  findings  are  made  as  a  part  of  a  congressionally  authorized  study  under 
Section  5(a),  or  pursuant  to  Section  5(d)(1).  For  Section  2(a)(ii)  rivers,  the  NPS  will 
make  an  eligibility  determination  following  application  by  the  govemor(s)  for  federal 
designation. 
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Q.  What  documentation  is  needed  for  eligibility  determinations? 

A.  Agency  land  use  or  resource  management  records,  document  inventories,  evaluations, 
analysis,  recommendations  and  decisions  are  needed.  Agency  field  offices  retain  the 
administrative  record  and  documents  related  to  an  assessment  of  the  free-flowing 
character  and  identification  of  ORVs. 

Q.  Must  federal  agencies  make  evaluations  through  their  land  use  planning  process  for 
potential  WSR  segments  listed  on  the  NRI  which  flow  on  or  through  public  lands? 

A.  Yes.  The  1982  NRI  did  not  determine  a  river’s  eligibility  and  was  only  a  potential  list 
of  selected  rivers.  Federal  agencies  must  make  an  eligibility  determination  for  NRI 
rivers.  If  an  NRI  segment  exists  within  an  agency’s  planning  unit,  determinations  shall 
be  made  as  to  the  river’s  eligibility  and  suitability. 

Q.  Should  federal  agencies  also  consider  the  eligibility  of  other  potential  rivers  not 
included  in  the  NRI? 

A.  Yes.  The  federal  agency  should  consider  a  wide  variety  of  internal  and  external  sources 
from  which  to  identify  potentially  eligible  rivers.  These  sources  may  include:  American 
Rivers’  “Outstanding  Rivers  List,”  statewide  river  inventories/assessments,  published 
guide-books,  etc.  The  important  point  is  to  develop  and  apply  standardized  criteria 
through  a  documented  evaluation  process  for  potential  WSRs. 
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CLASSIFICATION 

Q.  When  and  how  are  rivers  classified? 

A.  Once  determined  eligible,  river  segments  are  tentatively  classified  for  study  as  either 
wild,  scenic,  or  recreational  based  on  the  degree  of  access  and  amount  of  development 
along  the  river  area.  If  designated  by  Congress,  the  enabling  legislation  generally 
specifies  the  classification. 

The  following  factors  are  generally  used  to  assign  classification  of  individual  river 
segments:  accessibility,  primitive  nature,  number  and  type  of  land  developments, 
structures,  water  resource  developments,  and  water  quality. 

Q.  What  is  the  difference  between  a  “Wild,”  “Scenic”  and  “Recreational”  river? 

A.  Any  rivers  designated  in  the  National  System  are  classified  in  one  of  three  categories 
depending  on  the  extent  of  development  and  accessibility  along  each  section.  Designated 
river  segments  are  classified  and  administered  under  one  of  the  following,  as  defined  in 
Section  2(b)  of  the  Act: 

Wild  river  areas:  Those  rivers,  or  sections  of  rivers,  that  are  free  of  impoundments, 
generally  inaccessible  except  by  trail  (no  roads),  with  watersheds  or  shorelines  essentially 
primitive,  and  having  unpolluted  waters. 

Scenic  river  areas:  Those  rivers,  or  sections  of  rivers,  that  are  free  of  impoundments, 
having  shorelines  or  watersheds  largely  primitive  and  shorelines  largely  undeveloped,  but 
accessible  in  places  by  roads  (i.e.,  roads  may  cross  but  generally  not  parallel  the  river). 
These  rivers  are  usually  more  developed  than  wild  and  less  developed  than  recreational. 
This  classification  may  or  may  not  include  scenery  as  an  ORV. 

Recreational  river  areas:  Those  rivers  or  sections  of  rivers  that  are  readily  accessible 
by  road  or  railroad,  may  have  some  development  along  the  shoreline,  and  may  have  had 
some  impoundment  or  diversion  in  the  past.  This  classification,  however,  does  not  imply 
that  recreation  is  an  ORV,  nor  that  the  segment  must  be  managed  or  developed  for 
recreational  activities. 

Q.  What  is  the  significance  of  a  river’s  tentative  classification? 

A.  River  segments  may  be  tentatively  classified  for  protective  management  purposes  prior 
to  a  final  suitability  determination  and/or  congressional  action.  This  ensures  that  river 
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values  and  characteristics  are  protected  (subject  to  agency  policies  and  standards)  until 
the  evaluation  process  and  possible  designation  is  completed.  (See  Protective  Manage¬ 
ment  Section.) 

Q.  What  is  the  difference  between  river  segments  and  river  areas? 

A.  In  agency  parlance  used  for  planning  purposes,  river  “areas”  include  the  entire  length  of 
an  eligible,  study,  or  designated  river  and  its  adjacent  lands,  generally  320  acres  per  river 
mile  (except  for  Alaska  at  640  acres  per  river  mile).  A  river  “segment”  is  a  portion  of 
the  river  area  which  has  been  delineated  for  evaluation  and  planning  purposes.  Segmen¬ 
tation  is  dependent  upon  the  level  of  development  of  the  shoreline,  watercourse  and 
access.  Significantly  different  levels  of  development  within  the  river  area  help  define 
appropriate  termini  for  river  segments.  (Refer  to  the  Interagency  Guidelines.) 

Q.  When  is  a  river  formally  classified? 

A.  Congress  may  classify  the  river  upon  the  date  of  designation  or  authorize  classification 
by  the  managing  agency.  In  the  latter  case,  managing  agencies  have  one  year  to  finalize 
the  boundary,  identify  the  appropriate  classification,  and  publish  a  notice  in  the  Federal 
Register.  The  agency  has  three  years  to  submit  a  management  plan  for  approval.  For 
Section  2(a)(ii)  rivers,  classification  would  be  established  when  the  Secretary  of  the 
Interior  designates  the  river. 

Q.  Can  a  WSR  have  more  than  one  classification? 

A.  Although  rivers  included  in  the  National  System  are  usually  referred  to  as  “Wild  and 
Scenic  Rivers,”  there  are  three  classifications  (wild,  scenic  and  recreational)  which  may 
exist  on  a  particular  river  segment.  Distinct  segments  along  the  designated  reach  may 
contain  differing  and  non-overlapping  classifications  (wild,  scenic,  or  recreational),  e.g., 
a  100-mile  designated  WSR  may  be  classified  as  wild  for  50  miles,  scenic  for  30  miles, 
and  recreational  for  20  miles. 

Q.  What  are  the  differences  in  WSR  access  opportunities  and  limitations  under  the 
three  potential  classifications? 

A.  River  access  is  evaluated  in  the  land  use  planning  process.  Specific  access  needs  for 
public  enjoyment,  as  well  as  any  limitations,  are  determined  in  the  river  management 
plan.  In  keeping  with  the  requirements  of  the  Act,  “wild”  rivers  are  generally 
inaccessible,  except  by  trail  (no  roads);  “scenic”  rivers  are  accessible  by  road,  which 
generally  don’t  parallel  the  river;  and  “recreational”  rivers  may  have  parallel  or  crossing 
road  and  railroad  access. 
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PROTECTIVE  MANAGEMENT 

Q.  Once  a  river  segment  has  been  determined  eligible  and  given  a  tentative 
(inventoried)  classification  (wild,  scenic  and/or  recreational),  how  are  its  values 
protected? 

A.  Protective  management  of  federal  lands  in  the  river  area  begins  at  the  time  the  river 
segment(s)  has  been  found  eligible  (except  for  non-federal  lands  under  Section  5(a)  study 
rivers,  in  which  case  the  provisions  of  Sections  7(b),  8(b)  and  9(b)  of  the  Act  apply).  The 
identified  ORVs  are  afforded  adequate  protection,  subject  to  valid  existing  rights. 
Affording  adequate  protection  requires  sound  resource  management  decisions  based  on 
National  Environmental  Policy  Act  (NEPA)  analysis.  Protective  management  may  be 
initiated  by  the  administering  agency  as  soon  as  eligibility  is  determined.  Specific 
management  prescriptions  for  eligible  river  segments  provide  protection  in  the  following 
ways: 

Free-flowing  Values.  The  free-flowing  characteristics  of  eligible  river  segments  cannot 
be  modified  to  allow  stream  impoundments,  diversions,  channelization  and/or  rip¬ 
rapping  to  the  extent  authorized  under  law. 

River-related  Values.  Each  segment  shall  be  managed  to  protect  ORVs  (subject  to  valid 
existing  rights)  and,  to  the  extent  practicable,  such  values  shall  be  enhanced. 

Classification  Impacts.  Management  and  development  of  the  eligible  river  and  its 
corridor  should  not  be  modified,  subject  to  valid  existing  rights,  to  the  degree  that  its 
eligibility  or  tentative  classification  would  be  affected  (i.e.,  its  tentative  river  area 
classification  cannot  be  changed  from  wild  to  scenic,  or  from  scenic  to  recreational). 

Q.  Who  protects  rivers  designated  under  Section  2(a)(ii)  of  the  Act  (designation  by  the 
Secretary  of  the  Interior)? 

A.  The  law  states  that  rivers  designated  under  Section  2(a)(ii)  “shall  be  administered  by  the 
State  or  political  subdivision  thereof  without  expense  to  the  United  States  other  than  for 
administration  and  management  of  federally  owned  lands.”  The  NPS  does  provide 
ongoing  technical  assistance  and  partnership  efforts  with  local  managers  and  stakeholders 
on  many  of  these  rivers.  Primarily,  protection  remains  the  responsibility  of  the  state 
and/or  local  governmental  entity,  except  where  federal  lands  are  involved.  The  Secretary 
of  the  Interior  (or  Secretary  of  Agriculture  if  national  forest  lands  are  involved)  would 
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make  determinations  of  effect  on  federal  or  federally  assisted  water  resources  projects 
pursuant  to  Section  7  of  the  Act. 

Q.  Do  rivers  designated  under  Section  2(a)(ii)  of  the  Act  have  to  meet  the  same 
standards,  and  are  they  as  well  protected,  as  congressionally  designated  rivers? 

A.  State-administered  components  of  the  National  System  must  meet  the  same  standards  of 
eligibility  and  resource  protection  as  congressionally  designated  rivers.  In  no  way  should 
they  be  construed  as  “second  class.” 

Q.  If  it  is  a  state-administered  river,  can  the  state  tell  a  federal  land  manager  how  to 
protect  a  part  of  the  corridor  if  the  river  flows  through  federal  lands? 

A.  No.  However,  the  federal  land  administering  agency  must  protect  WSR  values  on  federal 
lands. 

Q.  What  action(s)  should  be  taken  if  a  river  is  determined  to  be  eligible  under  Section 
5(d)(1)  of  the  Act  pending  a  suitability  determination  or  recommendation  for  or 
against  designation? 

A.  When  a  river  has  been  determined  eligible,  protective  management  requirements  (subj  ect 

to  valid  existing  rights  and  a  site-specific  environmental  analysis)  ensure  the  river  and 
the  surrounding  area  are  protected  as  a  potential  WSR  pending  a  suitability  deter¬ 
mination. 

Q.  What  action(s)  should  be  taken  once  a  river  segment  has  been  determined  non- 
eligible  pursuant  to  Section  5(d)(1)  of  the  Act? 

A.  Once  a  river  segment  has  been  determined  to  be  non-eligible,  standard  management 
practices  (other  than  wild  and  scenic),  as  outlined  by  agency  policy,  may  be  applied  as 
appropriate. 

Q.  What  action(s)  should  be  taken  for  rivers  evaluated  pursuant  to  Section  5(a)  of  the 
Act  pending  suitability  determination  or  congressional  action? 

A.  River  segments  authorized  for  study  under  Section  5(a)  of  the  Act  are  automatically 
withdrawn  from  mining  and  mineral  leasing  and  are  subject  to  Sections  7(b),  8(b)  and 
9(b)  for  up  to  three  years  after  the  report  is  submitted  to  Congress.  If  Congress  does  not 
act  within  three  years,  the  river  segments  (those  determined  non-suitable  and  those 
determined  suitable  and  recommended  for  designation)  are  released  from  protective 
management  requirements  under  the  Act. 
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Q.  How  are  rivers  being  studied  under  Section  5(a)  of  the  Act  protected  and  for  how 
long? 

A.  River  segments  authorized  for  study  under  Section  5(a)  of  the  Act  are  subject  to  the 
conditions  and  restrictions  specified  in  Sections  7(b),  8(b),  9(b)  and  12(a)  of  the  Act. 

The  period  of  protection  is  the  time  required  for  study  plus  up  to  three  years  after  the 
required  report  is  submitted  (along  with  the  President’s  recommendation)  to  Congress. 
Should  Congress  not  act  within  the  three  year  time  frame,  the  river  segments  are  no 
longer  afforded  protection  by  the  Act. 

Q.  How  are  rivers  being  studied  under  Section  5(d)(1)  of  the  Act  protected  and  for  how 
long? 

A.  The  protection  afforded  Section  5(d)(1)  study  rivers  depends  on  whether  the  identified 
river  segment  has  been  determined  eligible  or  non-eligible,  suitable  or  non-suitable 
through  the  river-administering  agency’s  resource  management  planning  process. 

1 .  River  segments  on  federal  lands  determined  non-eligible  or  non-suitable  will  be 
managed  as  determined  through  the  river-administering  agency’s  resource 
management  plan. 

2.  River  segments  on  federal  lands  determined  eligible  are  managed  at  the  discretion 
of  the  administering  agency  to  protect  free  flow,  ORVs,  and  tentative 
classification  until  such  time  as  a  suitability  determination  is  made. 

3.  River  segments  on  federal  lands  determined  eligible  and  suitable  are  managed  at 
the  discretion  of  the  administering  agency  to  protect  free  flow,  ORVs,  and 
recommended  classification  pending  congressional  action  or  for  the  duration  of 
the  federal  resource  management  plan. 
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SUITABILITY 


Q.  What  does  the  term  suitability  mean? 

A.  Suitability  represents  an  assessment  or  determination  as  to  whether  or  not  eligible  river 
segments  should  be  recommended  for  inclusion  in  the  National  System  by  Congress. 
The  Act  requires  the  appropriate  Secretary  prepare  a  report  on  the  suitability  or  non¬ 
suitability  of  the  river. 

Q.  What  prompts  various  agencies  to  conduct  WSR  studies? 

A.  Under  Section  5(a),  Congress  directs  that  a  study  be  conducted  on  identified  river 

segments  (usually  within  three  years).  The  designated  federal  agency  conducts  a  study 
and  subsequently  reports  its  findings  through  the  appropriate  Secretary.  As  a  general 
rule,  where  joint  agency  jurisdictions  are  involved,  the  cooperating  agencies  coordinate 
their  efforts  prior  to  making  recommendations  or  submitting  reports. 

Under  Section  5(d)(1)  of  the  Act,  “In  all  planning  for  the  use  and  development  of  water 
and  related  land  resources,  consideration  shall  be  given  by  all  Federal  agencies  involved 
to  potential  national  wild,  scenic  and  recreational  river  areas  [on  lands  under  their 
jurisdiction],  and  all  river  basin  and  project  plan  reports  submitted  to  the  Congress  shall 
consider  and  discuss  any  such  potentials.  The  Secretary  of  the  Interior  and  the  Secretary 
of  Agriculture  shall  make  specific  studies  and  investigations  to  determine  which 
additional  wild,  scenic  and  recreational  river  areas  within  the  United  States  shall  be 
evaluated  in  planning  reports  by  all  Federal  agencies  as  potential  alternative  uses  of  the 
water  and  related  land  resources  involved.” 

Q.  What  is  the  suitability  determination  process  for  Section  5  rivers? 

A.  Once  river  segments  have  been  evaluated  and  determined  eligible  for  further  study, 

agencies  conduct  an  evaluation  to  determine  if  the  segments  are  “suitable”  or  “non- 
suitable”  for  WSR  designation  within  their  resource  or  land  management  planning 
processes  (Section  5(d)(1)),  or  as  a  separate  study  for  congressionally  authorized  studies 
(Section  5(a)).  In  each  process,  river  values  and  their  potential  for  designation  are 
analyzed  along  with  other  resource  values,  issues  and  alternatives. 

Either  process  is  typically  accompanied  by  an  environmental  document,  normally  an 
environmental  impact  statement  (EIS),  which  describes  the  ORVs  and  identifies  signifi¬ 
cant  issues,  public  concerns,  tentative  boundaries  and  classifications,  alternatives  and 
impacts,  and  appropriate  protective  management  prescriptions  and  mitigation  measures. 
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Q.  When  are  suitability  determinations  or  analyses  conducted? 

A.  Upon  congressional  authorization  for  a  study  or  by  federal  agency  initiative. 

Q.  What  factors  are  considered  in  the  suitability  evaluation  and  determination 
process? 

A.  Factors  to  consider  include,  but  are  not  limited  to: 

1.  Status  of  landownership  (jurisdiction  or  administrative  role  and/or  presence); 
minerals  (surface  and  subsurface);  uses  in  the  area,  including  the  amount  of  non- 
federal  land  involved;  and  associated  or  incompatible  uses. 

2.  Reasonably  foreseeable,  potential  uses  of  the  land  and  related  waters  which 
would  be  enhanced,  foreclosed,  or  curtailed  if  the  area  were  included  in  the 
National  System,  and  the  values  which  could  be  foreclosed  or  diminished  if  the 
area  was  not  protected  as  part  of  the  National  System.  Alternatives  for  protecting 
river  values  other  than  wild  and  scenic  designation  are  also  addressed. 

3.  Federal,  state,  local,  tribal,  public,  or  other  interests  in  designation  or  non¬ 
designation  of  the  river,  including  the  extent  to  which  the  administration  of  the 
river,  including  the  costs  thereof,  can  be  shared  by  state,  local,  or  other  agencies 
and  individuals. 

Controversy  exists  in  WSR  studies.  The  mere  presence  of  controversy  will  not 
preclude  a  river  segment  from  being  studied.  The  final  recommendation  as  to 
whether  a  particular  segment  should  or  should  not  be  recommended  suitable  for 
designation  is  determined  only  after  a  complete  evaluation,  public  review,  and 
impact  analysis. 

4.  Estimated  cost  of  acquiring  necessary  lands,  interests  in  lands,  and  administering 
the  area  if  it  is  added  to  the  National  System.  Refer  to  Section  6  of  the  Act  for 
policies  and  limitations  of  acquiring  lands  or  interests  in  land  by  donation, 
exchange,  consent  of  owners,  easement,  transfer,  assignment  of  rights,  or 
condemnation  within  and  outside  established  river  boundaries. 

5.  Ability  of  the  agency  to  manage  and/or  protect  the  river  area  or  segment  as  a 
WSR,  or  other  mechanisms  (existing  and  potential)  to  protect  identified  values 
other  than  WSR  designation. 
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Where  there  is  limited  public  lands  (shoreline  and  adjacent  lands)  administered 
by  the  study  agency  within  an  identified  river  study  area,  it  may  be  difficult  to 
ensure  the  ORVs  can  be  protected.  Where  the  agency  is  unable  to  protect  or 
maintain  the  ORVs,  river  segments  may  not  be  suitable  for  designation  without 
assistance  from  the  state  and  local  agencies  with  land-use  planning  responsibility 
in  order  to  protect  identified  river  values. 

State  or  local  government,  citizen  initiated  efforts  under  Section  2(a)(ii)  of  the 
Act,  or  joint  studies  under  Section  5(c)  of  the  Act  are  also  factors. 

6.  Historical  or  existing  rights  which  could  be  adversely  affected.  In  determining 
suitability,  consideration  of  any  valid  existing  rights  must  be  afforded  under 
applicable  laws  (including  the  Act),  regulations,  and/or  policies. 

7.  Other  pertinent  factors,  e.g.,  alternative  ways  to  protect  rivers. 

Q.  Do  joint  studies  occur? 

A.  Agency  officials  are  required  to  coordinate  when  their  responsibilities  relevant  to  WSRs 
overlap.  Officials  should  determine  the  level  of  study  to  be  conducted,  who  will  lead  the 
study,  and,  to  the  extent  necessary  and  feasible,  prepare  a  joint  document  for  submission 
to  Congress  or  congressional  delegations. 

Q.  Under  what  circumstances  should  federal  river-administering  agencies  consult  with 
each  other? 

A.  Two  circumstances  where  agencies  should  always  seek  information  and  advice  from  each 
other  are: 

1.  In  agency  inventory  and  planning  processes,  and  environmental  analysis 
processes  for  aquatic  ecosystems  and  regional  watersheds;  and, 

2.  When  proposed  actions  have  the  potential  of  creating  an  adverse  impact  on  a 
river  or  land  adjacent  to  the  river  which  may  affect  other  agency-administered 
portions  of  the  river.  In  these  cases,  the  agencies  will  be  consulted  to  provide 
advice  on  ways  to  avoid  or  mitigate  adverse  effects.  Consultation  is  incorporated 
into  the  environmental  analysis  process. 
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BOUNDARY  IDENTIFICATION  AND  DETERMINATION 

Q.  How  are  river  corridor  boundaries  determined? 

A.  Corridors  may  not  exceed  an  average  of  320  acres  per  river  mile  (640  acres  per  river  mile 
in  Alaska)  over  the  designated  portion  of  the  river.  Agencies  delineate  boundaries  based 
on  natural  or  man-made  features  (canyon  rims,  roads  and  ridge  tops,  etc.)  and  legally 
identifiable  property  lines. 

Q.  When  will  corridor  boundaries  be  established? 

A.  The  Act  requires  that  detailed  boundaries  portrayed  on  maps  be  established  and 
submitted  to  Congress  within  one  year  of  designation.  Agencies  may  finalize  boundaries 
through  their  respective  land  management  planning  process. 

Pending  the  establishment  of  detailed  river  boundaries,  the  Act  specifies  that  the  interim 
boundary  is  one-quarter  mile  on  each  side  of  the  river  as  measured  from  the  ordinary  high 
water  mark. 

Section  3(b)  of  the  Act  states: 

The  agency  charged  with  the  administration  of  each  component  of  the  national 
wild  and  scenic  rivers  system  .  .  .  shall,  within  one  year  from  the  date  of  desig¬ 
nation  of  such  component .  .  .  (except  where  a  different  date  is  provided .  .  .), 
establish  detailed  boundaries  (which  boundaries  shall  include  an  average  of  not 
more  than  320  acres  of  land  per  mile  measured  from  the  ordinary  high  water 
mark  on  both  sides  of  the  liver);  and  determine  which  of  the  classes  outlined  in 
Section  2(b)  best  fit  the  river  or  its  various  segments.  Notice  of  the  availability 
of  the  boundaries  and  classification,  and  of  subsequent  boundary  amendments 
shall  be  published  in  the  Federal  Register  and  shall  not  become  effective  until 
ninety  days  afier  they  have  been  forwarded  to  the  President  of  the  Senate  and  the 
Speaker  of  the  House  of  Representatives. 

Section  3(c)  of  the  Act  requires  maps  of  all  boundaries  and  descriptions  of  the 
classifications  of  designated  river  segments,  as  well  as  any  subsequent  amended  boun¬ 
daries,  be  available  for  public  inspection  in  the  offices  of  the  administering  agency  in  the 
District  of  Columbia  and  in  locations  convenient  to  the  designated  river. 
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Q.  How  are  river  corridors  established  and  what  is  the  maximum  corridor  allowed? 

A.  Corridor  boundaries  are  established  to  protect  the  free-flowing  nature,  water  quality,  and 
ORVs  for  which  the  river  was  designated.  Generally,  the  corridor  width  for  designated 
rivers  cannot  exceed  an  average  of  320  acres  per  mile  which,  if  applied  uniformly  along 
the  entire  designated  segment,  is  one-quarter  of  a  mile  (1,320  feet)  on  each  side  of  the 
river.  Boundaries  may  be  wider  or  narrower,  but  are  not  to  exceed  the  320  acre  average 
per  mile  per  Section  3(b)  of  the  Act  without  approval  by  Congress.  The  acreage  of  any 
islands  located  within  the  designated  corridor  do  not  count  against  the  acreage  limitation. 
Measurement  is  made  from  the  ordinary  high  water  mark  (exclusive  of  islands).  In 
Alaska,  the  allowable  boundary  is  640  acres  per  mile. 

Corridor  boundaries  for  federally  designated  and  administered  WSRs  may  vary  based  on 
a  number  of  conditions,  but  are  usually  delineated  by  legally  identifiable  lines  (survey  or 
property  lines)  or  some  form  of  on-the-ground  physical  feature  (i.e.,  topography,  natural 
or  man-made  features  such  as  canyon  rims,  roads,  etc.),  which  provide  the  basis  for 
protecting  the  river’s  identified  values  and  practicality  in  managing  those  values. 

In  certain  site-specific  cases,  including  where  acquisition  of  lands  may  be  involved,  a 
survey  may  be  needed  to  monument  the  boundary  of  the  designated  WSR  corridor. 

Q.  Where  are  some  examples  of  WSRs  whose  boundaries  are  drawn  to  accommodate 
specific  features? 

A.  Most  rivers  have  flexible  boundaries  to  accommodate  specific  features  and  river  values. 
(Refer  to  the  Council’s  Reference  Guide ,  Technical  Papers,  “Establishment  of  Wild  and 
Scenic  River  Boundaries.”) 

Q.  Is  congressional  approval  required  to  exceed  the  320  acre  average? 

A.  Yes,  per  Section  3(b)  for  rivers  designated  by  Congress  under  Section  3(a),  but  not  for 

rivers  designated  by  the  Secretary  of  the  Interior  under  Section  2(a)(ii).  For  2(a)(ii) 
rivers,  states  and/or  local  government  set  the  boundaries,  if  any,  for  rivers  in  their 
systems;  these  rivers  are  not  subject  to  Section  3(b)  or  the  320  acre  limitation. 

Q.  Where  are  some  examples  of  rivers  whose  boundary  corridors  have  exceeded  the 
320  acre  average? 

A.  All  rivers  in  Alaska  and  Elkhom  Creek  in  Oregon  (640  acres  per  river  mile)  exceed  the 
320  acre  average. 
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Q.  How  may  a  change  in  a  designated  boundary  be  made?  What  is  the  process  to 
modify  or  adjust  a  designated  boundary? 

A.  The  administrative  process  varies  from  agency  to  agency,  but  Congress  must  be  notified. 
Subject  to  agency  discretionary  and/or  legislative  authority,  boundaries  may  be  revised 
based  on  further  analysis  or  changed  conditions.  Subsequent  boundary  amendments 
(laterally  in  width  or  acreage  only,  not  extended  up  or  down  the  segment)  by  the 
administering  agency  are  to  follow  the  same  process  as  described  for  boundary 
development  in  Sections  3(b)  and  (c)  of  the  Act.  A  notice  may  be  necessary  in  the 
Federal  Register ,  along  with  a  public  comment  period  depending  on  the  extent  of  the 
boundary  adjustment.  Environmental  analysis  documentation  may  also  be  required  along 
with  any  amendment  to  the  river  management  plan. 

Q.  Can  tributary  streams  included  in  a  river  designation? 

A.  Sometimes  tributaries  are  specifically  included  by  language  in  the  enabling  legislation. 
In  other  cases,  at  least  portions  of  tributaries  can  be  included  when  boundaries  are  drawn, 
subject  to  the  limitation  that  boundaries  may  not  average  more  than  320  acres  per  mile 
of  river  identified  in  the  legislation. 

Q.  How  are  boundaries  determined  on  stream  channels  which  are  braided? 

A.  Boundaries  are  measured  from  the  ordinary  high  water  mark  (exclusive  of  islands  within 
the  designated  reach).  In  the  case  of  braided  rivers,  boundaries  will  be  measured  from 
the  outermost  braid  unless  otherwise  specified  by  Congress.  This  is  typically  considered 
during  the  suitability  determination  and  in  the  development  of  the  final  river  corridor 
boundary. 

Q.  Is  a  map  available  showing  river  segments  and  their  legal  descriptions? 

A.  Yes.  Legal  descriptions  along  with  a  map  are  submitted  to  Congress  in  accordance  with 
Sections  3(b)  and  (c)  of  the  Act  and  are  retained  by  the  administering  agency.  Requests 
for  maps  should  be  made  to  the  agency  field  offices  which  administer  the  specific  study 
or  designated  river(s). 
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WSR  STUDY  REPORT  AND  THE  NEPA  PROCESS 


Q.  When  are  WSR  study  reports  done? 

A.  WSR  study  reports  are  prepared  in  three  instances: 

1 .  When  Congress  authorizes  a  study  pursuant  to  Section  5(a)  of  the  Act. 

2.  For  only  those  eligible  rivers  determined  suitable  by  a  federal  land  management 
agency  pursuant  to  Section  5(d)(1)  of  the  Act  and  recommended  for  designation. 

3.  For  state-initiated  Section  2(a)(ii)  rivers,  a  study  report  is  prepared  by  the  NPS 
and  submitted  to  the  Secretary  of  the  Interior. 

Q.  What  are  the  elements  of  a  WSR  study  report? 

A.  Section  4(a)  of  the  Act  and  the  Interagency  Guidelines  describe  and  discuss  content 
requirements,  specific  topics  to  be  addressed,  and  the  way  in  which  information  should 
be  presented  in  such  a  study  report.  The  elements  of  the  WSR  study  report  usually  4 

summarize  and  incorporate  relevant  river  information  such  as  contained  in  a  land 
management  plan  and  associated  EIS  (or  legislative  EIS  (LEIS)).  For  example,  the 
executive  summary,  record  of  decision,  location  and  description  of  study  areas,  eligibility 
and  suitability  determinations,  recommendations,  alternatives,  impacts,  management  and 
protection  considerations,  public  involvement,  and  other  elements,  may  be  included.  The 
NEPA  process  can,  and  is,  readily  merged  with  the  requirements  of  the  WSR  study 
report. 

The  study  report,  planning  document,  and  combined  NEPA  analysis  (i.e.,  LEIS  if 
required),  are  usually  submitted  to  the  agency  head  for  review  and  subsequent  transmittal 
to  Congress  (or  the  Secretary  of  the  Interior  if  it  is  a  Section  2(a)(ii)  river).  Final 
decisions  are  made  by  Congress,  except  for  rivers  nominated  for  designation  under 
Section  2(a)(ii)  where  the  Secretary  of  the  Interior  decides. 

Q.  What  is  the  process  used  by  the  managing  agency  to  transmit  proposed  WSR 
legislation? 

A.  It  will  vary  from  agency  to  agency,  but  generally  involves  the  following  steps  to 
designate  additions  to  the  National  System. 
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1.  The  field  office  prepares  and  forwards  to  the  respective  headquarters  office 
sufficient  copies  of  a  proposed  legislative  package  consisting  of  a  study  report 
and  combined  NEPA  analysis,  including: 

a.  Summary  information  on  the  land  management  planning  process,  (if  it  is 
a  Section  5(d)(1)  study),  issues,  and  specific  provisions. 

b.  Draft  transmittal  letters  (recommendations  for  legislation). 

c.  Public  comments. 

2.  The  agency  headquarters  finalizes  proposed  legislation  and  transmittal  letters. 

3 .  There  is  an  internal  agency  review  of  the  legislative  package  by  affected  program 
offices. 

4.  Agency/Departmental  briefings  are  conducted. 

5.  The  legislative  package  is  transmitted  to  a  Departmental  Legislative  Affairs 
Office  which  in  turn  forwards  the  package  to  the  Office  of  Management  and 
Budget  (OMB)  for  review. 

6.  Final  changes  (as  necessary)  are  made  by  the  agency,  and  the  package  is  returned 
to  the  Departmental  Legislative  Affairs  Office  for  transmittal  to  the  President, 
both  Houses  of  Congress,  and  respective  members  of  Congress. 


31 


Interagency  Wild  &  Scenic  Rivers  Coordinating  Council 


% 


EFFECTS  OF  WSR  DESIGNATION 


Social  and  Economic  Benefits  and  Impacts 

Q.  What  are  some  of  the  social  and  economic  benefits  and  impacts  (positive  and/or 
negative)  from  WSR  designation? 

A.  Benefits  may  include,  but  are  not  limited  to:  providing  managers  tools  or  mechanisms 
to  maintain  free-flowing  condition,  i.e.,  protection  of  river  values  through  the  assessment 
of  hydroelectric  facilities  or  water  resource  development  projects  within  the  designated 
reach;  protection  of  water  quality  and  ORVs;  and,  if  a  management  plan  objective, 
promotion  of  economic  development,  tourism,  or  recreational  use. 

There  may  be  an  increase  in  property  values  near  the  river.  Impacts  may  include,  but  are 
not  limited  to:  initial  or  sustained  attraction  to  the  river  because  of  designation,  ability 
of  federal  agencies  to  purchase  property,  and  restrictions  via  zoning  adopted  by  local 
governments  to  protect  river  values. 

Q.  What  consideration  is  given  to  the  economic  potential  of  ecotourism  on  rural 
economies? 

A.  The  economic  impacts  of  implementing  various  alternatives  should  be  addressed  in  the 
river  management  planning  process.  Ecotourism,  as  well  as  other  economic  issues,  such 
as  development  and  tourism  both  inside  and  outside  of  potentially  designated  river 
corridors,  should  be  considered. 

Q.  Will  WSR  designation  lead  to  restrictions  on  recreational  use  of  rivers? 

A.  Recreational  use  of  our  nation’s  rivers  is  increasing  in  both  magnitude  and  extent,  i.e., 
the  types  of  recreational  activities  pursued  and  the  technologies  being  used.  Limitations 
on  WSRs  and  other  federally  administered  rivers  are  necessary  in  some  cases  to  protect 
resource  and  social  values.  Importantly,  whether  and/or  how  to  restrict  recreational  use 
is  a  key  issue  in  the  planning  process  which  includes  extensive  local,  regional  and 
national  public  involvement. 
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Federal  Lands  and  Land  Uses 

Q.  How  is  it  determined  which  uses  or  activities  are  “grandfathered”  and  which  are 
not? 

A.  Most  current  uses  and  activities  on  rivers  and  adjoining  lands  may  continue.  The  primary 
consideration  in  any  river  or  land  use  limitation  will  be  the  protection  and  enhancement 
of  the  ORV(s)  which  resulted  in  the  river’s  designation.  Those  uses  that  clearly  threaten 
these  values  will  be  addressed  in  the  planning  process,  or  through  site-specific  environ¬ 
mental  analyses  on  a  case-by-case  basis  where  federal  lands  are  involved. 

Q.  How  does  each  classification  (wild,  scenic,  recreational)  for  a  designated  river  affect 
future  development  on  public  lands  in  the  area? 

A.  WSR  designation  seeks  to  protect  and  enhance  a  river’s  current  condition.  Generally,  the 
classification  of  the  river  reflects  the  level  of  development  at  the  time  of  designation,  and 
future  development  levels  must  be  compatible  with  such  classification.  Any  proposed 
new  developments  on  federal  lands  must  be  guided  by  land  use  and  resource  manage¬ 
ment  objectives  which  are  compatible  with  the  river’s  classification. 

Q.  What  are  the  effects  of  WSR  designation  on  future  needs  to  develop  or  expand 
existing  rights-of-way? 

A.  WSR  designation  seeks  to  protect  and  enhance  a  river’s  current  condition.  Projects 
proposed  (or  assisted)  by  a  federal  agency  that  may  affect  the  river’s  free-flowing 
condition  —  and  are  not  automatically  prohibited  by  the  Act  —  are  subject  to  an 
evaluation  by  the  river-administering  agency.  Those  projects  found  to  have  a  negative 
effect  on  the  values  for  which  the  river  was  added  to  the  National  System  are  typically 
prohibited  through  the  authority  of  the  proposing  or  assisting  agency  . 

New  mining  claims  are  restricted,  but  those  already  established  can  be  worked  and  must 
be  afforded  reasonable  access.  Existing  farms,  homes  and  cabins  --  with  their  associated 
rights-of-way  —  along  the  river  can  continue  to  be  used  as  they  were  before.  Whether  or 
not  new  structures  can  be  built,  or  existing  rights-of-way  expanded,  depends  on  state  and 
local  regulations,  easement  agreements,  NEPA  assessments,  and  the  river  management 
plan.  In  general,  classifications  reflect  the  level  of  development  at  the  time  of  designa¬ 
tion  and  condition  future  development  levels  to  that  compatible  with  such  classifications. 

Section  13(g)  of  the  Act  allows  the  granting  of  easements  and  rights-of-way  within  the 
boundaries  of  designated  components  in  accordance  with  applicable  laws,  provided  that 
the  conditions  attached  to  the  grant  are  consistent  with  the  purposes  of  the  Act. 
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Q.  What  is  the  effect  of  designation  on  land  tenure? 

A.  Section  8(a)  of  the  Act  withdraws  public  (federal)  lands  within  the  authorized  boundary 
of  a  designated  component  from  entry,  sale,  or  other  disposition  under  the  public  land 
laws  of  the  United  States. 

Q.  What  are  the  consulting  requirements  with  the  Federal  Highway  Administration 
(FHWA)  for  proposed  projects  involving  construction,  modification,  maintenance, 
or  improvement  of  roads,  bridges,  or  transportation  corridor  actions? 

% 

A.  Federal  WSR-administering  agencies  need  to  work  with  the  FHWA  pursuant  to  Section 
4(f)  of  the  Department  of  Transportation  Act  of  1966  in  protecting  the  values  for  which 
the  river  was  designated  and  in  accordance  with  the  river  management  plan.  Any  FHWA 
projects  which  may  affect  free  flow  (i.e.,  bridges,  roadway  improvements,  etc.)  are  also 
subject  to  evaluation  by  the  river-administering  agency  under  Section  7  of  the  Act  (or  in 
the  case  of  Section  2(a)(ii)  rivers,  the  NPS  will  evaluate  for  non-federal  lands). 


Private  Lands 

Q.  What  are  the  effects  of  WSR  designation  on  landowners  within  the  river  corridor? 

A.  Under  the  Act,  designation  neither  gives  nor  implies  government  control  of  private  lands 
within  the  river  corridor.  Although  Congress  (or  the  Secretary  of  the  Interior  for  2(a)(ii) 
rivers)  could  include  private  lands  (inholdings)  within  the  boundaries  of  the  designated 
river  area,  management  restrictions  would  apply  only  to  public  lands.  The  federal 
government  has  no  power  to  regulate  or  zone  private  lands  under  the  Act;  however, 
administering  agencies  may  highlight  the  need  for  amendment  to  local  zoning  (where 
state  and  local  zoning  occurs).  People  living  within  a  river  corridor  would  be  able  to  use 
their  property  as  they  had  before  designation.  (See  Acquisitions  Section.) 

Q.  What  if  there  is  a  proposed  development  on  private  land  which  is  clearly 
incompatible  with  WSR  designation,  classification,  or  management  objectives? 

A.  The  government  typically  provides  technical  assistance  to  find  ways  to  alleviate  or 
mitigate  the  actual  or  potential  threat(s).  Purchasing  a  partial  right  (easement)  or  the 
property  in  fee  title  is  usually  the  last  resort.  If  an  easement  is  purchased,  the  owner 
would  sell  certain  development  rights  and  receive  a  payment,  yet  retain  title  to  the  land. 
Landowners  can  use  their  land  as  they  have  previously;  rent  it,  donate  it,  sell  it,  or  leave 
it  to  their  heirs;  and/or  restrict  public  access.  Landowners  do  not  lose  land  under  an 
easement  purchase. 
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Q.  Can  lands  be  acquired  by  the  federal  government  under  the  Act  on  Section  2(a)(ii) 
river  corridors? 

A.  No.  The  Act  specifically  prohibits  the  federal  government  from  expending  funds  on 
Section  2(a)(ii)  rivers,  except  to  manage  federal  lands. 

Q.  What  restrictions  apply  to  residences,  farm  buildings,  and  other  buildings?  Will 
landowners  lose  any  use  or  development  rights? 

A.  Specific  management  goals  for  new  construction  are  best  addressed  through  individual 
river  management  plans.  Federal  guidelines  allow  different  degrees  of  development 
along  rivers  classified  as  wild,  scenic,  or  recreational.  There  is  a  wide  range  of  uses 
compatible  with  these  classifications  so  long  as  the  overall  values  and  character  of  the 
river  corridor  is  maintained.  River  management  plans  prescribe  land  use  or  development 
limitations  to  protect  ORVs.  Federal  acquisition  of  land  use  or  development  rights 
would  require  landowner  compensation. 

Q.  Can  the  private  landowner  sell  land  within  the  WSR  corridor  after  designation? 

A.  Yes.  The  ability  of  the  owner  to  buy  or  sell  private  property  is  not  affected.  Landowners 

who  sell  should  inform  the  new  owner  that  any  easements  sold  are  transferred  with  the 
title. 

Q.  Will  WSR  designation  likely  cause  changes  in  property  values? 

A.  WSR  designations  generally  cause  property  values  to  remain  stable  or  increase. 

Q.  Will  landowners  be  reimbursed  for  vandalism  to  their  property? 

A.  No.  Federal  agencies  do  not  have  the  authority  to  reimburse  landowners  for  damage  to 

their  lands  as  a  result  of  public  use.  Access  is  up  to  the  owner  to  grant,  and  vandalism 
is  handled  by  local  law  enforcement  authorities.  However,  federal  agencies  should  work 
closely  with  landowners  to  minimize  problems  through  brochures  and  maps,  signs,  etc., 
and  many  landowners  feel  they  are  better  off  with  the  agency  taking  some  responsibility. 

Q.  How  will  WSR  designation  impact  landowners  who  have  power  or  communication 
transmission  lines  that  cross  rivers  located  on  federal  lands? 

A.  Existing  powerline  or  communication  transmission  rights-of-way  will  continue  to  be 
used  and  maintained.  New  proposals  would  be  evaluated  in  light  of  impacts  to  river 
values. 
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Q.  How  will  the  federal  government  monitor  and  evaluate  activities  on  private  land? 

A.  WSR  status  does  not  provide  federal  authority  to  regulate  private  lands.  The  river- 

administering  agency  will  cooperate  with  state  and  local  agencies  to  appropriately 
monitor  and  evaluate  activities  on  private  land.  If  such  activities  (existing  or  potential) 
threaten  or  are  incompatible  with  the  values  which  contributed  to  the  river’s  designation, 
then  to  the  extent  necessary,  mitigation  will  be  accomplished  in  cooperation  with  land- 
owners  and  federal,  state  and  local  agencies. 

Q.  Will  designation  affect  the  existing  landowner’s  ability  to  restrict,  give  permission, 
and  otherwise  control  who  is  on  the  riverbanks? 

A.  No.  On  navigable  rivers,  the  bed  and  banks  to  the  ordinary  high  water  mark  are  state 
lands  and  are  available  under  state  laws  for  public  use.  Private  landowners  control  public 
access  to  their  property  along  the  banks  of  non-navigable  rivers.  The  designation  of  a 
river  into  the  National  System  has  no  bearing  upon  the  determination  of  navigability. 

Q.  Can  landowners  continue  to  charge  for  fishing  access? 

A.  Landowners  can  charge  a  fee  for  crossing  private  lands  to  fish,  except  where  a  public 
access  easement  exists.  The  designation  of  a  WSR  does  not  change  landowner  rights 
unless  all  or  a  portion  of  those  use  rights  are  acquired  from  the  landowner. 

Q.  What  restrictions  and  procedures  apply  to  construction,  improvement,  or  main¬ 
tenance  of  private  roads  within  WSR  corridors? 

A.  Maintenance  of  roads  generally  would  not  be  affected.  In  consultation  with  landowners 
involved  through  coordinated  management  planning,  every  effort  would  be  made  to 
eliminate  or  reduce  adverse  impacts  for  any  proposals  for  road  improvement,  realignment 
and/or  new  construction.  If  a  proposed  new  road  would  have  a  negative  impact  on  river 
values,  the  administering  agency  will  work  with  the  landowner(s)  to  mitigate  the 
proposal.  Should  mitigation  and/or  consultation  fail  to  reduce  adverse  impacts  to  an 
acceptable  level,  the  administering  agency  could  negotiate  with  the  landowner  to 
purchase  the  specific  development  rights  necessary  to  remove  the  threat  to  the  river. 
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Zoning 

Q.  Can  the  federal  government  regulate  or  zone  private  lands? 

A.  Under  the  Act,  the  federal  government  has  no  authority  to  regulate  or  zone  private  lands. 
Land  use  controls  on  private  lands  are  solely  a  matter  of  state  and  local  zoning.  Although 
the  Act  includes  provisions  encouraging  the  protection  of  river  values  through  state  and 
local  governmental  land  use  planning,  there  are  no  binding  provisions  on  local 
governments.  In  the  absence  of  state  or  local  river  protection  provisions,  the  federal 
government  may  assure  compliance  by  entering  into  agreements  with  landowners  and/or 
through  purchase  of  easements,  exchanges,  or  acquisition  of  private  lands. 

Q.  What  is  the  relationship  of  WSR  designation  to  local  land  use  planning  programs? 

A.  Local  government  entities  are  encouraged  (in  some  states,  e.g.,  Oregon,  it  is  required  by 

the  state)  by  federal  management  agencies  to  provide  for  the  protection  of  WSR  values 
in  their  land  use  plans,  including  the  use  of  zoning  and  other  land  use  control  limitations. 

State  land  use  requirements  often  require  each  local  jurisdiction  to  address  uses  and 
activities  within  WSR  areas  in  their  planning  updates.  Such  local  planning  may  be 
carried  out  by  comprehensive  plan  policies,  zoning  requirements,  negotiations  with 
landowners,  or  through  other  mechanisms. 

Q.  What  does  the  Act  say  about  the  use  of  zoning  to  allow  uses  which  are  consistent 
with  protecting  the  values  for  which  the  river  was  designated?  What  are  the  tools 
being  used  by  the  federal  agencies  in  lieu  of  Secretarial  zoning  guidelines? 

Section  6(c)  of  the  Act  states: 

...  the  appropriate  Secretary  shall  issue  guidelines,  specifying  standards  for 
local  zoning  ordinances,  which  are  consistent  with  the  purposes  of  this  Act.  The 
standards  specified  in  such  guidelines  shall  have  the  object  of  (a)  prohibiting 
new  commercial  or  industrial  uses  other  than  commercial  or  industrial  uses 
which  are  consistent  with  the  purposes  of  this  Act,  and  (b)  the  protection  of  the 
bank  lands  by  means  of  acreage,  frontage,  and  setback  requirements  on 
development. 

The  Act  mandates  protection  of  ORVs  (including  adjacent  land-based  resource  values 
such  as  recreational  access,  scenery,  wildlife  habitat,  historic  sites,  etc.),  but  does  not  set 
standards  for  such  protection,  and,  except  for  Section  6(c),  implies  that  land  acquisition 
is  the  primary  tool  for  protecting  adjacent  land-based  resources.  Land  acquisition  is, 
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however,  slow,  expensive,  controversial,  and  not  always  the  most  efficient  means  of 
protecting  river  resources  located  on  private  lands. 

There  is  no  cookbook  solution  for  protecting  river  values  on  private  lands  within  WSR 
corridors.  The  amount  of  protection  needed  varies  depending  on  the  resource  and 
topography.  No  two  state’s  zoning  laws  are  alike.  Therefore,  agency  planners  use  a  wide 
range  of  resource  protection  tools  including: 

•  Incentives  offered  through  a  variety  of  federal,  state  and  local  programs. 

•  Technical  and  limited  financial  assistance  as  directed  in  Section  1 1(b)(1). 

•  Focusing  on  desired  outcomes  as  opposed  to  strict  protection  formulas  in 
developing  management  plan  recommendations. 

•  Distinguishing  between  protection  standards  for  the  immediate  riparian  zone  and 
the  rest  of  the  river’s  watershed  or  viewshed. 


Access 

Q.  Will  designation  cause  restricted  boating  access? 

A.  Generally,  no.  Restrictions  on  boating  access  and  the  implementation  of  entry  permit 
systems  (rationing  and/or  allocation)  are  not  usually  related  to  designation.  Limitations 
on  boating  usually  relate  to  the  amount  of  use  and/or  types  of  user.  Those  rivers  with  use 
levels  or  types  of  use  beyond  acceptable  limits  (i.e.,  resulting  in  impacts  to  the  values) 
may  necessitate  restricted  access  regardless  of  designation. 

Q.  How  does  easement  acquisition  affect  public  access? 

A.  Depending  upon  the  terms  and  conditions  of  each  easement,  access  rights  may  or  may 
not  be  involved.  For  example,  an  easement  might  only  involve  the  protection  of  visual 
resource  qualities  with  no  provisions  for  public  use.  A  trail  or  road  easement  by 
necessity  would  involve  public  use  provisions.  Any  provisions  for  public  use  of  private 
lands  must  be  specifically  purchased  from  the  landowner. 

Q.  Will  designation  increase  recreational  use  and  unauthorized  uses  on  private  land? 

A.  Many  of  the  nation’s  rivers  have  received  increased  use  in  recent  years.  River  use  may 

increase  slightly  or  not  at  all  as  a  result  of  designation.  Unauthorized  uses  should  not 
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increase  since  the  managing  agency  will  provide  maps  and  signs  to  direct  use  to  publicly 
owned  access  sites.  No  use  of  private  lands  is  allowed  unless  special  arrangements  are 
made  with  the  landowner.  Private  landowners  are  still  entitled  to  post  their  property  with 
“No  Trespassing”  signs  or  require  users  to  obtain  landowner  permission. 

Q.  How  will  the  federal  government  control  unauthorized  use  (trespass)  on  private 
land  within  the  river  corridor? 

A.  Administering  agencies  do  not  control  public  use  of  private  lands.  Unauthorized  uses  are 
discouraged  by  the  managing  agency,  which  often  provides  maps,  signs  and  brochures 
to  direct  users  to  publicly  owned  access  sites.  Use  of  private  lands  is  subject  to  the 
landowner’s  permission.  Public  access  needs  are  determined  through  the  river  planning 
process,  which  involves  full  public  participation.  Should  the  majority  of  the  public  be 
denied  access  to  the  river,  these  needs  would  be  documented,  alternatives  identified,  and 
solutions  found  through  management  plans  developed  for  the  river. 


Forestry,  Agriculture,  and  Livestock  Grazing 

Q.  How  does  WSR  designation  affect  timber  harvesting  practices  inside  the  corridor? 

A.  Harvesting  practices  on  federal  lands  located  within  WSR  corridors  must  be  designed  to 

help  achieve  land-management  objectives  consistent  with  the  protection  and  enhance¬ 
ment  of  the  values  which  caused  the  river  to  be  added  to  the  National  System.  WSR 
designation  is  not  likely  to  significantly  affect  timber  harvesting  or  logging  practices 
beyond  existing  limitations  to  protect  riparian  zones  and  wetlands  which  are  guided  by 
other  legal  mandates  and  planning  direction. 

Once  designated  as  “wild,”  “scenic,”  or  “recreational,”  the  river  must  be  managed  to 
maintain  that  classification  within  the  established  corridor.  Wild  river  segments  have  no 
roads  or  railroads  along  them  nor  ongoing  timber  harvest.  The  degree  of  protection  and 
enhancement  is  a  management  prerogative  based  on  an  appropriate  level  of  analysis 
typically  done  through  the  river  planning  process.  For  example,  if  scenery  is  identified 
as  an  ORV,  then  visual  resources  must  be  protected  by  developing  appropriate  objectives 
to  guide  management  activities  both  within  and  outside  the  river  corridor. 

Federal  and  state  regulations  which  protect  wildlife,  visual  values,  water  quality,  etc., 
may  prohibit  timber  harvesting  from  streamside  areas  regardless  of  whether  or  not  a  river 
is  designated. 
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Q.  How  does  WSR  designation  effect  timber  harvest  practices  outside  the  corridor? 

A.  Federal  timber  management  activities  outside  the  corridor  will  be  designed  to  not 
adversely  affect  the  values  which  caused  the  river  to  be  designated.  Values  such  as  water 
quality,  scenery,  and  riparian-dependent  resources  would  be  considered.  These  types  of 
resources  are  addressed  in  the  river  planning  process  to  guide  action  both  inside  and 
outside  the  designated  river  corridor. 

Private  timber  management  practices  are  guided  by  state  and  local  authorities,  along  with 
management  agencies  who  may  provide  technical  assistance  to  mitigate  incompatible  or 
inappropriate  activities.  Under  the  Act,  the  only  way  the  federal  government  can  restrict 
private  timber  harvesting  is  through  purchase  of  timber  rights  (in  easement  or  fee  title) 
or  under  cooperative  agreement. 

Q.  What  effects  does  designation  have  on  agriculture  and  livestock  grazing  practices? 

A.  Generally,  existing  agricultural  practices  (e.g.,  livestock  grazing  activities)  and  related 

structures  would  not  be  affected  by  designation.  Since  the  Act  does  not  give  federal 
agencies  authority  to  regulate  private  land,  any  affect  to  agricultural  practices  would  be 
through  technical  assistance  or  compensation  by  purchase  of  easements,  unless  otherwise 
regulated  by  local  zoning  ordinances. 

Activities  and  practices  inside  the  corridor  are  dependent  on  the  type  of  classification 
(wild,  scenic,  and/or  recreational),  the  values  for  which  the  river  was  designated,  and 
land  use  management  objectives.  The  level  of  protection  should  be  commensurate  with 
the  identified  river  values. 

Guidelines  issued  by  the  Secretary  of  Agriculture  and  the  Secretary  of  the  Interior 
indicate  that  livestock  grazing  and  agricultural  practices  should  be  similar  in  nature  and 
intensity  to  those  present  in  the  area  at  the  time  of  designation.  Grazing  is  permitted 
under  wild,  scenic,  or  recreational  classification,  but  will  be  managed  to  maintain  the 
values  for  which  the  river  was  designated. 

Q.  Is  livestock  grazing  on  federal  lands  prior  to  WSR  designation  subject  to  evaluation 
during  a  comprehensive  river  management  planning  process? 

A.  Yes.  River-administering  agencies  have  an  “affirmative”  duty  to  evaluate  pre-existing 
uses  and  determine  whether  such  uses  are  diminishing  the  values  for  which  the  WSR  was 
designated.  Livestock  grazing  and  agricultural  activities  (except  those  grandfathered 
specifically  by  statute)  do  not  necessarily  continue  at  levels  practiced  at  the  time  of  river 
designation.  Grazing  and  other  uses  can  continue  if  and  when  consistent  with  protecting 
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and  enhancing  river  values.  River-administering  agencies  must  evaluate  activities  under 
the  river  management  plan  and  the  NEPA  in  order  to  determine  whether  such  uses  and 
activities  are  consistent  with  protecting  and  enhancing  the  ORVs.  If  these  activities  or 
uses  are  determined  inconsistent,  then  changes  in  livestock  and/or  grazing  practices  may 
be  required. 

Q.  If  livestock  grazing  on  federal  lands  is  found  to  degrade  a  WSR’s  ORVs,  what  steps 
must  the  river-administering  agency  take? 

A.  Rivers  must  be  managed  in  accordance  with  their  designation.  ORVs  are  to  be  managed 
under  the  protection  and  enhancement  standard.  This  standard  requires  the  assessment 
of  uses,  activities  and  actions  which  may  substantially  degrade  river  values.  Addi¬ 
tionally,  even  though  range  condition  is  in  a  stable  or  upward  trend,  it  still  may  not  be 
acceptable  if  river  values  are  being  degraded. 

Uses  which  are  consistent  with  this  standard  and  do  not  substantially  interfere  with 
public  use  and  enjoyment  should  not  be  limited.  Grazing  does  not  have  to  be  eliminated 
if  current  grazing  is  consistent  with  the  protection  and  enhancement  standard.  Section 
12(b)  of  the  Act  prevents  the  river-administering  agency  from  abrogating  an  existing 
permit  without  the  permittee’s  consent.  However,  the  Act  gives  river-administering 
agencies  authority  to  adjust  or  eliminate  livestock  grazing,  or  any  other  commercial  use, 
if  doing  so  is  necessary  to  meet  the  protection  and  enhancement  standard. 


Mining  and  Mineral  Leasing 

Q.  How  does  WSR  designation  affect  mining  operations  on  federal  lands? 

A.  Federal  lands  within  the  boundaries  of  river  areas  (generally  one-quarter  mile  —  one-half 
mile  in  Alaska  -  from  the  ordinary  high  water  mark  on  each  side  of  the  river)  designated 
and  classified  as  wild  are  withdrawn  from  appropriation  under  the  mining  and  mineral 
leasing  laws  by  Section  9  of  the  Act.  Federal  lands  within  the  boundaries  of  river  areas 
designated  and  classified  as  scenic  or  recreational  are  not  withdrawn  under  the  Act  from 
the  mining  and  mineral  leasing  laws. 

Existing  valid  claims  or  leases  within  the  river  boundary  remain  in  effect,  and  activities 
may  be  allowed  subject  to  regulations  that  minimize  surface  disturbance,  water 
sedimentation,  pollution,  and  visual  impairment.  Reasonable  access  to  mining  claims 
and  mineral  leases  will  be  permitted.  Mining  claims,  subject  to  valid  existing  rights,  can 
be  patented  only  as  to  the  mineral  estate  and  not  the  surface  estate,  subject  to  proof  of 
discovery  prior  to  the  effective  date  of  designation. 
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For  rivers  designated  as  wild,  no  new  mining  claims  or  mineral  leases  can  be  granted; 
however,  existing  valid  claims  or  leases  within  the  river  boundary  remain  in  effect,  and 
activities  may  be  allowed  subject  to  regulations  that  minimize  surface  disturbance,  water 
sedimentation,  pollution  and  visual  impairment. 

For  rivers  designated  as  scenic  or  recreational,  filing  of  new  mining  claims  or  mineral 
leases  is  allowed  but  is  subject  to  reasonable  access  and  regulations  that  minimize 
surface  disturbance,  water  sedimentation,  pollution,  and  visual  impairment. 

Q.  How  does  WSR  study  status  affect  mining  and  mineral  leasing  on  federal  lands? 

A.  Subject  to  valid  existing  rights,  rivers  authorized  for  study  under  Section  5(a)  of  the  Act 

are  withdrawn  under  the  mining  laws  while  in  study  status.  This  withdrawal  covers  one- 
quarter  mile  -  one-half  mile  in  Alaska  -  from  the  ordinary  high  water  mark  on  both 
sides  of  the  river.  River  study  areas  are  not  withdrawn  from  mineral  leasing  but  are 
subject  to  conditions  as  determined  by  the  appropriate  Secretary.  Under  Section  9(b)  of 
the  Act,  the  withdrawal  impacts  expire  (unless  designated  by  Congress)  three  calendar 
years  from  the  time  the  recommendation,  study  report,  and  associated  documents  are 
received  by  Congress. 

Rivers  being  studied  under  Section  5(d)(1)  of  the  Act  are  not  withdrawn  from  the  mining 
or  mineral  leasing  laws.  Protective  management  requirements  for  eligible  river  areas 
determined  suitable  and  recommended  for  designation  are  subject  to  existing  laws  and 
agency  guidance  until  Congress  acts.  (See  Protective  Management  Section.) 

Q.  When  a  WSR  is  designated,  are  only  rivers  designated  and  classified  as  “wild” 
withdrawn  under  Section  9  of  the  Act? 

A.  Yes.  To  withdraw  a  designated  scenic  or  recreational  river,  the  managing  agency  must 
submit  a  separate  public  land  order  or  notice  of  realty  action. 


Recreation 

Q.  Will  the  public  still  have  access  to  public  lands  within  WSR  areas  for  hunting  and 
fishing? 

A.  Yes.  Fishing  and  hunting  are  regulated  under  state  laws.  Hunting  and  fishing  are 
allowed,  except  where  agencies  might  establish  no  hunting  zones  for  safety  or  for  other 
reasons  under  Section  13(a)  of  the  Act  in  consultation  with  state  fish  and  wildlife 
agencies  (e.g.,  national  parks). 


42 


Questions  &  Answers  on  Wild  &  Scenic  Rivers 


Q.  Will  facilities,  such  as  campsites,  restrooms,  or  access  ramps,  be  provided  by  federal 
or  state  agencies? 

A.  These  facilities  will  be  provided  if  they  are  consistent  with  the  management  plan  for  each 

river  and  subject  to  the  availability  of  funds. 

Q.  Will  camping  be  restricted  within  the  corridors?  How  is  it  to  be  enforced? 

A.  Camping  is  often  important  to  the  enjoyment  of  WSRs.  As  appropriate,  and  when 

private  interests  do  not  provide  sufficient  facilities,  the  federal  managing  agency  attempts 
to  provide  them.  As  a  condition  of  use,  and  in  line  with  management  objectives  for  the 
river  area,  the  managing  agency  may  specify  that  camping  will  be  permitted  only  in 
designated  locations.  Enforcement  of  camping  restrictions  and  limitations  can  be 
through  indirect  means  (brochures,  maps,  signs,  etc.)  and/or  direct  means  (permits, 
enforcement  personnel,  etc.). 

Q.  Does  WSR  designation  lead  to  increased  river  use  and  the  need  for  a  permit 
system? 

A.  There  are  no  known  studies  comparing  river  use  levels  before  and  after  WSR 
designation.  Factors  other  than  WSR  designation  (i.e.,  river  and  water  attributes,  access 
to  the  river,  and  availability  of  facilities  and  commercial  services)  are  considered  to  be 
the  major  influences  on  river  use  levels.  The  implementation  of  permit  systems  or  other 
limits  of  use  are  typically  undertaken  when  use  exceeds  an  acceptable  level  or  carrying 
capacity  as  determined  through  an  agency’s  planning  process. 

Q.  Does  WSR  designation  affect  the  public’s  right  to  float  a  river? 

A.  No.  The  public’s  right  to  float  a  particular  river  does  not  change  with  designation. 

However,  river  users  do  not  have  the  right  to  use,  occupy,  or  cross  private  property 
without  permission,  right-of-way,  easement,  etc. 

Q.  Can  individuals  pan  or  suction  dredge  for  gold  in  designated  WSRs? 

A.  It  depends  on  whether  the  collecting  activity  is  commercial  or  non-commercial  in  nature 

and  subject  to  river-administering  agency  regulation.  Mining  under  the  1 872  mining  law 
is  a  commercial  and  business  activity  tied  to  valid  existing  rights  of  claims  and  is 
regulated  as  such  (36  CFR  228,  43  CFR  3809,  8365,  et  al). 

Non-commercial  locatable  mineral  collecting  for  recreational  purposes  (e.g.,  hobby 
collecting,  rock-hounding,  gold  panning,  sluicing,  or  dredging)  may  be  authorized  by  the 
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BLM  or  the  USFS  depending  on  the  amounts  collected,  size  and  scale  of  activity, 
resource  values  impacted,  and  river  management  objectives.  This  collecting  is  subject 
to  state,  local  and  other  federal  regulations. 

The  NPS  and  the  USFWS  generally  prohibit  both  commercial  and  non-commercial 
locatable  mineral  collecting  (subject  to  valid  existing  rights).  For  refuges  in  Alaska,  the 
USFWS  under  50  CFR  36.31(b)  allows  surface  collection  by  hand  of  gold  (including 
hand-held  gold  pans)  for  recreational  use  only;  however,  collection  involving  surface 
disturbance  (e.g.,  the  use  of  shovels,  pick  axes,  sluicing  or  dredging)  is  prohibited. 


Use  of  Motors,  Motorized  Vehicles,  and  Overflights 

Q.  Are  motorized  vehicles  allowed  within  designated  WSR  corridors? 

A.  Yes.  Motors  are  allowed  on  designated  WSRs  subject  to  congressional  intent  and  river 
management  objectives  defined  in  legislation  and  through  the  river  planning  process. 
Generally,  access  routes  within  the  river  corridors  would  continue  to  be  available  for 
public  use.  However,  if  that  type  of  use  adversely  impacted  the  ORVs  identified  for  the 
river  area,  the  route  could  be  closed  or  regulated. 

Acceptability  may  be  determined  by  historical  or  valid  rights  involved,  or  subject  to, 
specific  legislative  language,  if  provided,  for  motorized  use  (vehicles  or  watercraft 
powered  by  motors).  Motorized  use  on  land  or  water  is  best  determined  by  the  river 
management  planning  process  and  considers  factors  such  as  impacts  (positive  or 
negative)  on  river  values,  user  demand  for  such  motorized  recreation,  health  and  safety 
to  users,  and  acceptability  with  desired  experiences  and  other  values  for  which  the  river 
was  designated. 

Q.  Are  the  use  of  jet  skis,  hovercraft,  and  other  types  of  motorcraft  allowed  on  WSRs? 

A.  Yes,  if  they  are  consistent  with  management  objectives  for  the  river  and  do  not  degrade 

the  ORVs  for  which  the  river  was  designated. 

Q.  Are  there  any  restrictions  on  overflights  above  WSRs? 

A.  No.  There  are  no  special  provisions  limiting  overflights  of  components  of  the  National 
System.  Certain  designated  WSRs  are  located  by  coincidence  within  restricted  overflight 
areas,  but  were  not  the  cause  of  the  restriction.  Altitude  restrictions  for  civil  aircraft  in 
the  United  States  under  Federal  Aviation  Administration  (FAA)  regulations  (e.g,  14  CFR 
91.1 19  and  91.515  which  apply  to  U.S.  airspace)  and  altitude  guidelines  in  the  Airman ’s 
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Information  Manual  (Section  4,  paragraph  7-4-6)  apply  to  certain  chartered  areas.  The 
FAA  has  entered  into  memorandums  of  understanding  with  specific  federal  agencies  in 
identifying  certain  parks,  monuments,  recreation  areas,  riverways,  refuges,  wilderness, 
and  other  special  areas  where  aircraft  noise  or  safety  is  a  concern.  Some  river- 
administering  agencies  have  additional  restrictions  on  aircraft  operations,  but  these  are 
promulgated  under  authorities  other  than  the  Act. 


Overlapping  or  Dual  Designations 

Q.  Can  areas  already  in  another  federal  designation,  such  as  wilderness  or  national 
conservation  area,  be  designated  as  a  WSR? 

A.  Yes.  Congress  has  frequently  added  WSR  status  to  rivers  flowing  through  national 
parks,  national  wildlife  refuges,  and  designated  wilderness.  Each  designation  recognizes 
distinct  values  for  protection  and  generally  do  not  conflict.  In  some  cases,  WSR 
designations  extend  beyond  the  boundaries  of  other  administrative  or  congressional  area 
designations,  thereby  providing  additional  protection  to  the  free-flowing  character  and 
river  values  of  the  area.  Section  1 0(b)  of  the  Act  addresses  potential  conflicts  between 
the  Wilderness  Act  and  the  Wild  and  Scenic  Rivers  Act  and  states,  in  cases  where  this 
occurs,  the  more  restrictive  provisions  would  apply. 

Q.  Why  is  it  necessary  to  designate  a  river  area  as  wild  and  scenic  when  it  is  already 
protected  under  another  congressionally  authorized  designation? 

A.  In  many  cases,  there  may  be  no  practical  effect.  However,  laws  like  the  Wilderness  Act 
do  allow  certain  activities  in  designated  wilderness  which  may  be  incompatible  on  a 
WSR,  e.g.,  water  resource  developments  if  authorized  by  the  President.  In  addition, 
WSR  designation  prohibits  federal  participation  in,  or  assistance  to,  water  resource 
developments  above  or  below  a  designated  river  (potentially  outside  the  wilderness  area) 
which  may  adversely  affect  the  designated  river  segment.  Agencies  are  required  by 
policy  and  law  to  evaluate  potential  additions  to  the  National  System  located  in 
wilderness. 

Q.  What  are  the  differences,  if  any,  between  WSRs  and  wilderness? 

A.  Differences  include,  but  are  not  limited  to,  the  following  areas: 

1.  Motors  may  be  allowed  on  WSRs,  whereas  in  wilderness  motorized  use  is 
prohibited. 
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2.  Although  dams  could  be  authorized  by  the  President  in  wilderness,  on  a  WSR 
dams  would  be  incompatible  with  designation. 

3.  Depending  on  the  classification,  new  rights-of-way,  roads,  trails,  bridges,  and 
recreational  facilities  (e.g.,  campgrounds,  and  picnic  areas)  may  be  allowed  inside 
WSR  areas,  whereas  these  are  generally  prohibited  in  wilderness. 

4.  Valid  mining  claims  established  prior  to  designation  may  be  patented  for  both  the 
surface  and  mineral  estate  in  wilderness,  but  for  WSRs  only  the  mineral  estate 
may  be  patented. 

5 .  Acquisition  of  private  inholdings  by  condemnation  cannot  be  used  in  wilderness, 
whereas  the  Wild  and  Scenic  Rivers  Act  allows  for  it,  subject  to  limitations. 


References  to  Water  Issues  in  the  Wild  and  Scenic  Rivers  Act 
Q.  What  does  the  Act  say  about  management  of  water  resources? 

A.  The  following  provides  a  summary  of  the  sections  of  the  Act  related  to  water  resources: 

Section  1  of  the  Act  establishes  that  the  national  policy  of  dam  and  other  construction  be 
complemented  by  a  policy  that  would  preserve  other  selected  rivers  or  sections  “in  their 
free-flowing  condition  to  protect  the  water  quality  of  such  rivers  and  to  fulfill  other  vital 
national  conservation  purposes.” 

Sections  4(a)  and  5(d)  refer  to  the  requirements  for  coordinating  and  assessing  water 
resources  planning  in  study  reports  and  eligibility  assessments. 

Section  10(a)  states:  “Each  component  of  the  national  wild  and  scenic  rivers  system 
shall  be  administered  in  such  a  manner  as  to  protect  and  enhance  the  values  which  caused 
it  to  be  included  in  said  system.  .  .  .”  This  would  require  that,  in  addition  to  protecting 
free  flow  and  water  quality,  certain  rivers  having  been  found  to  have  outstandingly 
remarkable  hydrologic  values  (i.e.,  exceptional  water  quality,  unique  flow  regimes, 
critical  hydrological  related  values,  etc.)  should  be  managed  in  such  a  way  as  to  insure 
adequate  protection  of  specifically  recognized  water  resource  values. 

Section  1 1(b)(1)  allows  the  agencies  to  assist,  advise  and  cooperate  with  states  “to  plan, 
protect  and  manage  river  resources.”  This  section  provides  the  managing  federal 
agencies  the  incentive  to  work  in  coordination  with  the  states  in  forming  water  protection 
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strategies.  Individual  agencies  have  entered  into  cooperative  agreements  and  memoran¬ 
dums  of  understanding  with  various  states  regarding  water  management  issues. 

Section  1 3  is  the  most  critical  section  of  the  Act  related  to  water  resources  management. 
This  section  provides  reservation  authority  and  is  clear  in  its  intent  to  reserve  water  only 
in  the  amounts  necessary  to  accomplish  purposes  of  the  Act.  Section  13(b)  stipulates  that 
jurisdiction  over  waters  of  any  designated  stream  shall  be  determined  by  established 
principles  of  law.  It  further  requires  the  United  States  (through  the  administering  agency) 
to  compensate  owners  for  any  taking  of  “vested”  water  rights.  However,  designation  in 
and  of  itself  does  not  create  an  exemption  from  state  water  law:  “Nothing  is  this  act  shall 
constitute  an  express  or  implied  claim  or  denial  on  the  part  of  the  Federal  Government 
as  to  exemption  from  State  water  laws.” 

Sections  13  (c)  and  (d)  further  address  water  resources  jurisdictional  issues.  These 
subsections  recognize  the  jurisdiction  of  the  states  over  water  management  and  also 
declare  an  overriding  federal  interest  in,  and  authority  over,  designated  rivers.  Desig¬ 
nation  in  and  of  itself  does  not  necessarily  imply  a  reservation  of  waters,  nor  does  it 
affect  the  jurisdiction  of  the  states  over  water  resources  of  designated  streams.  However, 
Section  13  (c)  qualifies  recognition  of  state  jurisdiction  by  stating  that  designation  “shall 
not  be  construed  as  a  reservation  of  the  waters  of  such  streams  for  purposes  other  than 
those  specified  in  this  Act,  or  in  quantities  greater  than  necessary  to  accomplish  these 
purposes.”  Section  13  (d)  further  limits  states’  rights  and  recognizes  federal  interest  by 
stating:  “The  jurisdiction  of  the  States  over  waters  of  any  stream  . . .  shall  be  unaffected 
by  this  Act  to  the  extent  that  such  jurisdiction  may  be  exercised  without  impairing  the 
purposes  of  this  Act  or  its  administration.” 


The  Act,  through  Section  1 3  (e),  also  declares  that  designation  will  not  affect  interstate 
compacts  made  by  the  states. 


Water  Quality 

Q.  What  impact  does  WSR  designation  have  on  water  quality? 

A.  Congress  declared  its  intent  to  protect  the  water  quality  of  rivers  added  to  the  National 
System  in  Section  1(b)  of  the  Act.  Congress  further  specified  that  the  river-administering 
agencies  cooperate  with  the  EP A  and  state  water  pollution  control  agencies  to  eliminate 
or  diminish  water  pollution  (Section  12(c)).  Certain  states  (Arkansas,  Florida,  North 
Carolina,  Oregon,  et  al)  have  used  alternative  forms  of  designations,  e.g.,  “outstanding 
or  exceptional  resource  waters,”  as  an  opportunity  to  provide  the  highest  water  quality 
standard  for  designated  rivers. 
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Q.  What  is  the  federal  agency’s  obligation  to  protect  water  quality  in  WSRs? 

A.  The  water  quality  standard  requires  compliance  with  the  Clean  Water  Act  or  non-degra¬ 
dation  of  existing  quality,  whichever  is  more  protective.  The  obligation  is  to  develop  and 
implement  management  actions  that  protect  and  enhance  water  quality.  Such  actions 
may  include  partnerships  with  local  and  state  agencies  and  water  conservation  districts. 
Further,  the  administering  agencies  should  develop  an  appropriate  level  of  water  quality 
monitoring. 

Q.  What  protective  management  requirements  can  administering  federal  agencies  use 
to  protect  free  flow  or  ORVs  on  WSRs  which  may  be  navigable,  contain  private  or 
state  lands,  or  contain  submerged  mineral  holdings? 

A.  For  designated  rivers  which  are  determined  navigable,  the  federal  and  state  governments 
collaborate  on  matters  affecting  instream  flow  and  other  in  river  resources. 


Water  Rights 

Water  law  is  a  complex  legal  area,  and  water  rights  are  a  highly  contentious  issue.  The 
following  water  rights  and  instream  flow  Q&As  are  not  comprehensive,  and  there  may  be 
differences  of  opinion  as  to  how  best  to  answer  these  questions.  Whenever  a  water  rights  issue 
arises,  a  river  manager  should  work  with  appropriate  staff  and,  as  necessary,  seek  legal  counsel. 

Q.  What  does  the  Act  specifically  say  about  water  rights? 

A.  The  Act  requires  the  protection  of  water  flows  and  water  quality  in  designated  rivers. 
Section  13  (c)  states:  “Designation  of  any  stream  or  portion  thereof  as  a  national  wild, 
scenic  or  recreational  river  area  shall  not  be  construed  as  a  reservation  of  the  waters  of 
such  streams  for  purposes  other  than  those  specified  in  this  Act,  or  in  quantities  greater 
than  necessary  to  accomplish  these  purposes.” 

Q.  How  does  WSR  designation  affect  existing  or  future  water  rights? 

A.  Section  1 3  (b)  of  the  Act  states  that  jurisdiction  over  waters  is  determined  by  established 

principles  of  law.  Existing,  valid  water  rights  are  not  affected  by  designation.  Few  cases 
for  water  rights  established  under  the  Act  have  been  determined. 

Interstate  compacts  (Section  13(e))  are  protected  and  not  affected  by  designation.  In 
prior  appropriation  states,  any  water  rights  claimed  under  state  law  would  have  a  priority 
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date  as  of  the  river’s  date  of  designation  by  Congress  and  would  be  considered  junior  to 
existing  water  rights. 

Alterations  to  existing  irrigation  or  water  withdrawal  facilities  may  be  approved  under 
Section  7  of  the  Act  as  long  as  there  is  no  direct  and  adverse  effect  to  the  values  for 
which  the  river  was  designated.  The  valid  and  existing  rights  of  present  land  owners  to 
use  water  and  shorelines  are  not  affected. 

The  federal  government  may  acquire  water  rights  under  state  law.  In  some  instances,  the 
federal  government  can  purchase  water  from  private  citizens  who  have  vested  rights. 

Q.  Does  the  Act  provide  the  authority  for  a  federal  reserved  water  right? 

A.  Yes,  the  Act  provides  authority  in  Section  13.  Also,  specific  amendments  (adding  rivers 

to  the  National  System)  may  have  special  language  addressing  site-  or  river-specific 
situations.  The  Act  states  that  any  reservation  or  instream  flow  water  right  shall  only  be 
for  the  minimum  amount  necessary  to  preserve  the  free-flowing  condition  of  the  river 
and  to  preserve  the  values  for  which  the  river  was  designated. 

A  more  complete  discussion  about  the  relationship  between  the  Act  and  federal  authority 
over  water  (including  federal  reserved  and  non-reserved  water  rights)  is  found  in  the  CRS 
Report  for  Congress,  Water  Rights  and  the  Wild  and  Scenic  Rivers  Act ,  by  Pamela 
Baldwin  (March  30,  1990).  The  author  notes  “the  Act  is  likely  to  be  interpreted  as  giving 
rise  to  federal  water  rights.  The  Act  does  not  specify  the  quantity  of  the  right.  The 
amount  of  the  federal  right  is  likely  to  vary  from  river  to  river  depending  on  the  river’s 
flows,  the  then  unappropriated  quantities  in  the  river,  and  the  values  for  which  the  river 
is  being  protected.” 

Water  rights  for  a  WSR  would  have  a  priority  date  as  of  the  date  of  designation. 
However,  reserved  rights  associated  with  a  particular  WSR  may  be  related  to  other 
federal  reservation  rights  not  associated  with  designation.  Such  reserved  rights  could  be 
associated  with  federal  reservations  created  for  the  area  or  lands  where  the  river  is 
located. 

Q.  In  asserting  a  federal  reserve  water  right  on  a  WSR,  does  the  government  have  to 
file  through  the  state  appropriative  system? 

A.  Yes.  Even  if  the  agency  has  reserved  rights,  it  is  essential  to  coordinate  and  cooperate 
with  the  appropriate  state  agencies  regarding  filing,  quantification,  uses,  etc. 
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Q.  How  does  each  classification  (wild,  scenic,  or  recreational)  affect  water  rights? 

A.  It  does  not  affect  the  status  or  amounts  of  water  rights.  How  the  river  is  classified  is 

independent  of  water  quantity.  Water  rights  claimed  or  asserted  are  based  on  the  amount 
of  water  required  to  protect  the  ORVs  identified  for  the  particular  river  segment. 


Instream  Flow 

Q.  Can  the  federal  government  utilize  state  law  to  ensure  instream  flows  for  a  WSR? 

A.  Yes.  Federal  agencies’  policies  encourage  the  use  of  state  law  to  protect  instream  flows 

for  WSRs.  However,  federal  agency  application  for  instream  flow  water  rights  for  WSR s 
is  not  always  possible  under  prior  appropriation  water  law. 

A  number  of  prior  appropriation  doctrine  states  have  passed  legislation  that  specifically 
allows  protection  and  maintenance  of  water  in  the  channel  as  instream  flow  or  non¬ 
consumptive  water  rights.  Approximately  a  dozen  western  states  have  some  sort  of 
legislation  recognizing  beneficial  uses  for  recreation,  esthetics,  fish  or  wildlife,  and,  in 
some  cases,  water  quality  needs.  Usually  state  offices  dealing  with  fish,  wildlife, 
recreation,  or  environmental  protection  may  apply  for  and  hold  instream  flow  water 
rights.  In  some  states,  federal  agencies,  individuals  and  organizations  may  also  seek 
instream  flow  rights.  Few  WSRs  have  secured  instream  flows  under  state  water  law. 

Q.  Can  the  federal  government  obtain  appropriated  instream  flows  to  protect  ORVs? 

A.  Yes.  Federal  agencies  may  initiate  efforts  to  secure  water  rights  for  unreserved  waters 
for  purposes  of  supplying  adequate  instream  flows.  They  can  also  develop  cooperative 
or  voluntary  water  flow  management  strategies  with  other  water  users  and  the  state. 
Water  management  strategies  and  agreements  can  be  negotiated  between  interested 
parties,  or  water  rights  that  can  be  converted  to  instream  flows  can  be  acquired  from 
willing  sellers  in  states  that  allow  such  transfers. 

For  non-consumptive,  non-reserved  water  rights  (instream  flows),  federal  agencies  may 
utilize  existing  state  procedures.  Options  for  state  agencies  include  securing  an  instream 
water  right  recognized  under  state  law  which  is  able  to  hold  instream  rights  for  certain 
beneficial  uses  or  resources  (i.e.,  Departments  of  Fish  and  Wildlife,  Environmental 
Quality,  or  Parks  and  Recreation).  In  addition,  necessary  flows  might  be  secured  through 
statewide  basin  planning  processes.  In  the  basin  planning  process,  waters  of  the  state 
may  be  closed  from  appropriation  (withdrawn)  by  legislative  action  or  restricted  by  an 
administrative  order. 
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In  some  cases,  other  federal  laws  (e.g.,  the  USFS  under  the  Multiple  Use  Sustained  Yield 
Act)  provide  a  reservation  of  water;  therefore,  there  is  possibly  less  need  for  that  agency 
to  acquire  water  rights. 

Federal  agencies  also  have  other  options  to  protect  water  rights  or  instream  flow  needs 
by  participating  in  water  rights  adjudication  proceedings,  such  as  protesting  an 
application  for  water  rights  if  such  rights  would  affect  federal  resources  or  United  States 
water  rights,  or  filing  for  water  rights  under  state  law. 

Other  administrative  methods  to  assure  instream  flows  include  special  use  authorizations 
for  water  developments,  easements,  memorandums  of  understanding,  and  FERC 
hydropower  licensing.  Purchase  and  exchange  of  water  rights  is  an  option  to  acquire 
rights  when  waters  are  fully  appropriated  and  federal  reserve  rights  are  not  applicable. 

In  addition,  some  states  may  have  already  established  minimum  stream  flows  and 
approved  instream  water  rights  for  fish  protection,  to  minimize  the  effects  of  pollution, 
or  for  maintaining  recreational  uses  for  a  particular  river.  Minimum  stream  flows  and 
instream  water  rights  usually  have  a  priority  date  and  are  regulated  in  the  same  way  as 
other  water  rights. 

How  does  the  federal  government  determine  instream  flow  requirements? 

Through  a  wide  variety  of  scientific  methods,  applications  and  techniques.  It  is  most 
appropriate,  where  time  and  funding  are  available,  to  utilize  an  interdisciplinary  approach 
and  value-driven  assessment  methodologies.  Selected  methods  must  be  appropriate  for 
the  specific  resource,  e.g.,  recreation  and  fisheries. 

What  will  WSR  designation  do  to  guarantee  continuous  and  adequate  flows? 

WSR  designation  alone  does  not  guarantee  a  continuous  instream  flow,  or  protect  natural 
flow  conditions,  as  it  does  not  confer  any  new  ownership  of  water.  In  areas  where 
quantity  of  instream  flows  is  at  issue,  only  secured  water  management  agreements, 
instream  flow  reservations,  or  water  rights  can  help  ensure  minimum  flows  related  to 
those  values  for  which  the  river  was  designated. 

WSR  desi  gnation  implies  the  existence  of  a  federal  reserved  water  right  only  in  quantities 
necessary  to  fulfill  purposes  of  the  Act.  Asserting  reserved  or  claiming  non-reserved 
(appropriative)  water  rights  can  establish  federal  interest  in  instream  flows.  However, 
asserting  rights  under  the  Act  has  been  applied  very  infrequently  and  is  limited  in  priority 
to  the  date  of  designation.  Such  an  assertion  can  be  considered  in  river  basin  adjudi¬ 
cations  as  a  basis  for  claims  to  water.  Once  amounts  are  quantified  by  the  managing 
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agency,  the  agency  can  submit  its  claims  for  water  to  the  state  water  court  system  or  a 
federal  court  of  jurisdiction  for  adjudication.  If  found  to  be  a  valid  claim,  such  a  right 
entitles  the  managing  agency  to  the  stream  conditions  as  of  the  time  the  water  right  was 
awarded. 


Navigability 

Q.  Does  WSR  designation  cause  a  river  to  be  considered  navigable  under  state  law? 

A.  No. 

Q.  Do  states  own  the  bed  and  banks  (submerged  lands)  on  WSRs  that  have  been 
determined  navigable? 

A.  WSR  status  has  nothing  to  do  with  the  determination  of  navigability  and  ownership  of 
submerged  lands.  If  a  waterway  was  navigable,  or  could  have  been  (“susceptible”),  at 
the  time  of  statehood,  title  to  the  underlying  lands  automatically  passed  to  the  state, 
unless  Congress  specifically  reserved  title.  The  “equal  footing”  principle  of  the 
Constitution  afforded  each  state  rights  and  privileges,  including  self-government,  judicial 
powers,  taxation,  and  bonding,  as  well  as  the  ownership  of  lands  underlying  navigable 
waters  within  state  boundaries.  The  ownership  includes  both  the  lands  beneath  navigable 
waters  and  the  natural  resources  within  such  lands  and  waters. 

Q.  Do  states  have  any  special  proprietary  duties  or  constraints  on  their  management 
of  beds  and  banks  of  navigable  rivers? 

A.  Yes.  States  have  special  duties  and  management  constraints  with  respect  to  state-owned 
lands  underlying  navigable  waters.  These  special  duties  are  contained  in  the  various  state 
constitutions  arising  from  the  principles  known  as  the  common  law  public  trust  doctrine. 
This  doctrine  requires  states  to  exercise  regulatory  authority  over  navigable  riverbeds  to 
“insure  that  the  paramount  right  of  public  use  of  the  rivers  and  riverbeds  for  navigation, 
commerce,  recreation,  and  related  purposes  is  not  substantially  impaired.”  As  a  matter 
of  common  law,  the  state  holds  lands  underlying  navigable  waters  in  trust  for  the  benefit 
of  the  public. 

Through  time,  an  ever  expanding  definition  of  “public  uses”  protected  by  the  public  trust 
doctrine  is  being  adopted.  The  common  law  public  trust  doctrine  would  require  the 
appropriate  state  agency  regulate  activities  so  as  not  to  impair  the  riverbed  for  navigation 
or  recreation. 
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Q.  Can  the  federal  government  regulate  use  on  adjacent  state  lands  if  that  use  affects 
WSR  values? 

A.  Yes.  The  Constitution  gives  the  federal  government  certain  limited  powers  to  control 
uses  on  state-owned  submerged  lands.  These  powers  may  be  exercised  through  the 
Property  Clause,  Navigational  Servitude,  and/or  Commerce  Clause.  Specifically,  the 
Property  Clause  provides  that,  “Congress  shall  have  the  power  to  make  all  needful  rules 
and  regulations  respecting  the  territory  or  the  property  belonging  to  the  United  States.” 
Navigational  Servitude  and  the  Commerce  Clause  further  provide  Congress  the  authority 
to  regulate  navigation  and  water  quality  under  this  clause. 

Q.  Can  the  United  States  control  activities  occurring  on  the  surface  waters  of  WSRs? 

A.  Yes.  This  authority  has  been  upheld  through  numerous  court  cases. 

Q.  If  federal  regulations  become  necessary,  what  factors  would  a  WSR-administering 

agency  consider  in  regulating  activities  on  adjacent  state  lands? 

A.  The  federal  agency  must  consider: 

1 .  Whether  such  authority  is  constitutional; 

2.  Whether  such  authority  has  been  properly  delegated  to  that  federal  agency,  or 
conversely,  whether  it  has  been  delegated  to  some  other  federal  agency; 

3.  The  extent  to  which  the  use  of  the  adjacent  state  lands  conflicts  with  the  use  of 
the  federal  lands; 

4.  Where  there  can  be  demonstrated  that  a  sufficient  conflict  exists  between  the 
regulated  use  and  the  intended  purpose  of  the  adjacent  federal  lands;  and 

5.  Whether  the  federal  agency  has  issued  regulations  that  would  control  or  manage 
the  use. 

Q.  Are  there  other  federal  agencies  delegated  authority  to  regulate  activities  on  WSRs? 

A.  Yes.  There  are  three  other  principal  agencies  with  authority  over  WSRs:  the  EPA  has 
authority  to  assure  water  quality;  the  Army  Corps  of  Engineers  (ACOE)  has  jurisdiction 
for  water  resources  projects  on  WSRs;  and  the  FERC  has  authority  to  license  the 
construction  of  dams,  water  conduits,  powerhouses,  transmission  lines,  and  other  projects 
under  the  Federal  Power  Act. 
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Hydroelectric  and/or  Water  Resources  Projects 

Q.  Will  designation  mean  there  will  be  restrictions  on  hydroelectric  development? 

A.  The  Act  expressly  prohibits  the  FERC  from  licensing  new  construction  of  hydroelectric 

facilities  under  the  Federal  Power  Act  “on  or  directly  affecting”  a  designated  WSR. 

Existing  FERC-licensed  hydroelectric  facilities  located  on  or  below/above  a  designated 
river  segment  will  be  evaluated  under  the  “direct  and  adverse”  standard  or  the  “invade 
or  unreasonably  diminish”  standard,  respectively. 

Q.  What  effect  does  WSR  designation  have  on  other  federally  assisted  water  resources 
projects? 

A.  Section  7  of  the  Act  prohibits  any  department  or  agency  of  the  United  States  from 
assisting  in  the  construction  of  any  water  resources  project  that  would  have  a  “direct  and 
adverse”  effect  on  the  values  for  which  the  river  was  established.  It  also  precludes 
federal  assistance  to  projects  below/above  a  designated  river  that  have  been  determined 
to  “invade  the  area  or  unreasonably  diminish  the  scenic,  recreational,  and  fish  and 
wildlife  values  present ...  as  of  the  date  of  designation. ...” 

The  “direct  and  adverse”  standard  applies  to  projects  within  the  river  corridor,  while  the 
“invade  or  unreasonably  diminish”  standard  applies  to  projects  outside  the  corridor. 

Q.  What  is  the  definition  of  a  water  resources  project? 

A.  Any  hydroelectric  facilities  licensed  under  the  Federal  Power  Act,  or  other  federally 
assisted  (constructed,  licensed,  permitted,  funded)  projects,  which  would  affect  the  free- 
flowing  characteristics  of  a  WSR. 

Q.  What  types  of  projects  may  fall  under  the  purview  of  Section  7  of  the  Act? 

A.  Examples  include,  but  are  not  limited  to:  any  dam,  water  conduit,  reservoir,  powerhouse, 

transmission  line,  or  other  project  works  licensed  under  the  Federal  Power  Act;  other 
federally  assisted  projects  such  as  dams,  water  diversion  projects,  fisheries  habitat  and 
watershed  restoration/enhancement  projects,  bridges,  roadway  construction/reconstruc¬ 
tion  projects,  bank  stabilization  projects,  channelization  projects,  levee  construction, 
recreation  facilities  (e.g.,  boat  ramps,  fishing  piers),  and  activities  that  require  a  Section 
404  permit  from  the  ACOE. 
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Q.  Are  congressionally  authorized  study  rivers  (Section  5(a)  of  the  Act)  protected  from 
activities  that  would  affect  their  free-flowing  characteristics? 

A.  Yes.  Section  7(b)  of  the  Act  provides  the  same  protection  to  study  rivers  authorized  by 
Congress,  except  that  the  qualifying  word  “unreasonably”  does  not  appear  before 
“diminish”  for  projects  located  below/above  the  study  segment.  The  effect  is  to  provide 
greater  protection  for  study  rivers  during  the  shorter-term  study  process. 

Q.  Are  rivers  which  are  determined  eligible  or  suitable  for  the  National  System 
through  agency  planning  processes  (Section  5(d)(1)  study  rivers)  protected  from 
proposed  hydroelectric  facilities  or  other  federally  assisted  water  resources 
projects? 

A.  No.  The  protection  afforded  by  Section  7(b)  of  the  Act  does  not  apply  to  Section  5(d)(1) 
study  rivers.  However,  the  managing  agency  should,  within  its  authorities,  protect  the 
values  which  make  the  river  eligible  or  suitable. 

Q.  What  is  required  of  the  administering  agencies  under  Section  7  of  the  Act  for 
proposed  water  resources  projects? 

A.  Administering  agencies  must  evaluate  proposed  water  resources  projects  under  the 
appropriate  standard  of  Section  7.  The  result  of  that  evaluation  should  be  provided  to  the 
federal  proponent  or  federal  agency  providing  assistance. 

A  Section  7  determination  is  not  conducted  as  a  NEPA  analysis.  It  is,  however,  typically 
conducted  in  response  to  another  federal  agency’s  permitting  or  environmental  analysis 
process. 


Habitat  Enhancement 

Q.  Can  fish  and  wildlife  habitat  structures  be  constructed  and  placed  in  WSRs? 

A.  Generally,  yes.  Construction  and  maintenance  of  minor  structures  for  the  protection, 
conservation,  rehabilitation,  or  enhancement  of  fish  and  wildlife  habitat  is  acceptable, 
provided  they  do  not  have  a  direct  and  adverse  effect  on  the  values  of  the  river,  including 
its  free-flowing  nature.  Structures  should  be  compatible  with  the  river’s  classification, 
allow  the  area  to  remain  natural  in  appearance,  and  harmonize  with  the  surrounding 
environment.  An  analysis  should  be  conducted  to  assess  the  effect  on  river  values. 
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The  following  types  of  structures  may  be  permitted,  even  though  they  may  affect  the  free- 
flowing  nature  of  the  river,  if: 

1 .  They  mimic  normal,  naturally  occurring  events  (as  opposed  to  catastrophic)  such 
as  trees  falling  in  and  across  the  river,  boulders  falling  in  or  moving  down  the 
river  course,  minor  bank  sloughing  or  undercutting,  island  building,  and  the 
opening  or  closing  of  existing  secondary  channels. 

2.  They  do  not  create  unusual  hazards  or  substantially  interfere  with  existing  or 
reasonably  anticipated  recreation  use  of  the  river  such  as  fishing,  kayaking, 
canoeing,  rafting,  tubing  and  swimming. 

3.  They  do  not  prevent  naturally  occurring  events  such  as  bank  erosion,  channel 
shifting,  island  building,  and  bed  load  or  debris  movement. 

In  addition,  the  following  types  of  structures  may  be  considered  to  harmonize  with  the 
river  environment  if: 

1 .  They  are  made  of  native  materials,  e.g.,  logs,  boulders,  rocks  (not  rip-rapping), 
vegetation,  and  so  forth. 

2.  Construction  materials  are  kept  natural  in  appearance,  e.g.,  logs  with  bark  as 
opposed  to  being  peeled. 

3.  Materials  are  placed  in  locations,  positions,  and  quantities  which  mimic  natural 
conditions. 

4.  Anchoring  materials,  cables,  rebar,  etc.,  are  installed  in  such  a  manner  as  to  be 
visually  acceptable. 

Q.  Does  the  Act  allow  for  the  introduction  of  non-indigenous  species  (i.e.,  game  fish  or 
vegetation)  which  would  improve  wildlife  habitat? 

A.  The  Act  does  not  mention  non-indigenous  species;  however,  it  does  require  the  protec¬ 
tion  and  enhancement  (if  possible)  of  the  ORVs  for  which  a  river  was  designated.  Unless 
it  is  contrary  to  another  law,  or  the  policy  of  the  managing  agency,  non-indigenous 
species  may  be  introduced  if  this  would  not  result  in  the  degradation  to  either  ORVs  or 
other  important  resource  values  identified.  Indirect  impacts  on  non-indigenous  species, 
—  such  as  those  resulting  from  additional  uses  of  rivers  —  by  human  or  non-human 
factors  must  also  be  considered.  Additional  guidance  for  a  specific  river  is  usually 
included  in  the  specific  management  plan  for  that  river. 
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Q.  Will  non-indigenous  species  present  in  the  river  area  be  removed  once  the  river  is 
designated? 

A.  Unless  non-indigenous  species  are  degrading  other  important  resource  values,  they 
generally  will  not  be  removed.  This  is  usually  the  case,  especially  if  the  species  have 
been  well  established  and/or  are  providing  an  important  resource,  e.g.,  introduced  species 
of  game  fish.  Practical  considerations,  such  as  the  effort  or  expense  of  eradicating  a  non- 
indigenous  species,  must  also  be  considered.  This  issue  should  be  addressed  in  the 
management  plan. 

Q.  Will  riparian  protection  programs  be  improved,  or  new  ones  created,  to  protect 
rivers  from  increased  public  use? 

A.  A  primary  objective  of  WSR  designation  is  to  maintain  and  enhance  riparian  and  other 

river-related  natural  values.  Specific  actions  to  meet  the  objective  will  be  determined 
through  the  management  plan  required  for  each  river. 
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ACQUISITIONS 


Acquisitions 

Q.  Why  does  the  Act  contain  a  land  acquisition  provision? 

A.  Land  acquisition  is  one  of  the  ways  to  protect  river  values. 

Q.  How  much  land  can  be  purchased  for  a  WSR? 

A.  Section  6(a)(1)  of  the  Act  states: 

The  Secretary  of  the  Interior  and  the  Secretary  of  Agriculture  are  each 
authorized  to  acquire  lands  and  interests  in  land  within  the  authorized 
boundaries  of  any  component  of  the  national  wild  and  scenic  rivers  system 
designated  in  Section  3  of  this  act .  .  .  but  he  shall  not  acquire  fee  title  to  an 
average  of  more  than  100  acres  per  mile  on  both  sides  of  the  rivers. 

This  section  of  the  Act  authorizes  acquisition  of  fee  title  to  not  more  than  an  average  of 
100  acres  per  river  mile  within  the  corridor,  i.e.,  approximately  50  acres  (400-foot  strip) 
from  either  side  of  the  river  bank.  If  the  river  is  within  the  boundaries  of  a  national  park, 
wildlife  refuge  or  national  forest,  nothing  in  the  Act  precludes  the  acquisition  of  lands 
via  other  federal  agency  authorities  or  laws  within  the  boundaries  of  that  administering 
unit. 

If  50  percent  or  more  of  the  river  corridor  acreage  is  in  public  ownership  (federal,  state, 
local),  this  acquisition  can  only  be  on  a  willing  seller-willing  buyer  basis.  (See  Condem¬ 
nation  Section.) 

Q.  Does  the  100  acre  per  mile  limitation  apply  to  all  WSR  land  acquisition  methods, 
including  exchanges  and  donations? 

A.  Yes.  There  is  no  acreage  limitation  for  easements,  however. 

Q.  Does  the  100  acre  per  mile  limitation  apply  to  the  purchase  of  easements? 

A.  No.  The  Act  does  not  limit  the  amount  of  land  that  may  be  acquired  through  purchase 

of  easements,  i.e.,  acquiring  partial  rights. 


Questions  &  Answers  on  Wild  &  Scenic  Rivers 


Easements 

Q.  What  is  a  scenic  easement  and  what  is  its  purpose? 

A.  Section  16(c)  of  the  Act  defines  a  scenic  easement  as  follows: 

“Scenic  easement’’  means  the  right  to  control  the  use  of  land  (including  the  air 
space  above  such  land)  within  the  authorized  boundaries  of  a  component  of  the 
wild  and  scenic  river  system,  for  the  purpose  of  protecting  the  natural  qualities 
of  a  designated  wild,  scenic,  or  recreational  river  area,  but  such  control  shall 
not  affect,  without  the  owner ’s  consent,  any  regular  use  exercised  prior  to  the 
acquisition  of  the  easement. 

Q.  Does  a  scenic  easement  give  the  public  any  right  to  access,  enter  on,  or  use  such 
lands? 

A.  Generally,  no.  Depending  upon  the  terms  and  conditions  of  each  easement,  public  access 

rights  may  or  may  not  be  involved.  For  example,  a  scenic  easement  may  only  involve 

the  protection  of  narrowly  defined  visual  qualities  with  no  provisions  for  public  use.  A 
trail  or  road  easement  by  necessity  may  involve  public  use  provisions.  Any  provisions 
for  public  use  of  private  lands  must  be  specifically  purchased  from  the  landowner. 


Condemnation 

Q.  If  the  purchase  of  land  becomes  necessary  within  a  designated  WSR  corridor, 
under  what  conditions  is  condemnation  used? 

A.  Should  the  purchase  of  land  become  necessary,  condemnation  is  typically  a  last  resort 
and  only  used  when: 

1 .  Land  is  clearly  needed  to  protect  resource  values,  or  provide  necessary  access  for 
public  recreational  use,  and  a  selling  price  cannot  be  agreed  upon. 

2.  Needed  to  clear  title  to  a  property  as  a  legal  procedure  and  has  nothing  to  do  with 
govemment/landowner  differences. 

Q.  Can  the  government  acquire  or  “take”  private  land  within  the  river  corridor? 

A.  The  objective  of  WSR  designation  is  to  protect  and,  as  possible,  enhance  the  values 

which  caused  the  river  to  be  designated.  Should  some  proposed  or  actual  use  clearly 
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threaten  the  ORVs  which  resulted  in  the  river’s  designation,  negotiated  efforts  will  be 
pursued  to  remove  the  threat  through  local  zoning,  state  provisions,  land  exchanges, 
purchases  on  a  willing-seller/willing-buyer  basis,  and  other  actions  short  of  condem¬ 
nation.  Purchasing  a  partial  right  (easement)  or  the  property  in  fee  title  is  usually  the  last 
resort.  If  an  easement  is  purchased,  the  owner  would  sell  certain  development  rights  and 
receive  a  payment,  yet  retain  title  to  the  land.  (See  Private  Lands  Section.) 

Where  an  exchange,  scenic  easement,  or  voluntary  purchase  cannot  be  negotiated  and  an 
activity  (actual  or  proposed)  threatens  or  significantly  degrades  river  values  or  the 
associated  area,  the  government  could  pursue  condemnation  so  as  to  protect  the  river 
values  which  led  to  designation.  Condemnation  is  rarely  used  by  the  federal  government 
and  is  the  last  option  in  protecting  the  values  for  which  the  river  was  designated. 

Q.  Are  there  limitations  on  the  federal  government’s  ability  to  acquire  lands  through 
condemnation  under  the  Act? 

A.  Section  6(b)  of  the  Act  specifically  prohibits  the  use  of  condemnation  for  fee  title 
purchase  of  private  lands  if  50  percent  or  more  of  the  acreage  within  the  boundaries  on 
both  sides  of  the  designated  river  are  in  public  ownership  (federal,  state,  or  local 
government).  In  addition,  Section  6(a)(1)  of  the  Act  prohibits  acquiring  more  than  100 
acres  per  river  mile  within  the  corridor,  which  is  approximately  50  acres  on  either  side 
of  the  river  bank.  Fee  title  condemnation  is  allowed  to  clear  title  or  to  acquire 
conservation,  scenic,  or  other  types  of  easements  reasonably  necessary  for  public  access. 

Section  6(c)  of  the  Act  specifically  prohibits  condemnation  for  fee  title  acquisition  of 
lands  located  within  any  incorporated  city,  village,  or  borough  if  suitable  local  zoning 
ordinances  are  in  place  and  applicable.  Although  this  section  authorizes  the  appropriate 
Secretary  to  issue  zoning  guidelines,  this  has  not  been  done  due  to  the  many  other  tools 
and  incentives  available,  great  differences  among  river  settings,  and  variable  local 
government  conditions. 

Q.  Why  has  condemnation  been  so  rarely  used  by  the  federal  government  in  WSR 
administration? 

A.  It  is  not  the  government’s  role  or  desire  (see  Management  Authority  Section)  to  interfere 
with,  or  regulate  activities  on,  private  lands  in  order  to  meet  the  intent  of  the  Act. 
Through  the  respective  agency’s  land  management  planning  process,  landowners’ 
concerns  are  considered  and  evaluated  as  to  their  compatibility  with  the  river  values  for 
which  the  river  was  designated.  Should  development  of  private  lands  be  incompatible 
with  protecting  the  river,  or  public  access  be  required  (no  alternative  exists),  the 
government  may  negotiate  with  the  landowner. 
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Agencies  may  acquire  properties  using  appropriated  funds  under  the  Land  and  Water 
Conservation  Fund  Act  or  other  authorities.  In  acquiring  scenic  easements,  no  use  of 
private  lands  would  be  allowed  unless  the  landowner  grants  permission.  Owners  are 
contacted  in  order  to  see  if  an  exchange  or  voluntary  purchase  can  be  negotiated.  Scenic 
easements  are  usually  negotiated  by  a  cadre  of  personnel  who  have  formal  training  on 
techniques  to  acquire  lands. 

Q.  Will  there  be  condemnation  of  state  lands  that  are  within  WSR  corridors? 

A.  No.  Lands  owned  by  a  state  may  be  acquired  only  by  donation  or  exchange  per  Section 

6(a)(1)  of  the  Act. 

Q.  Is  the  term  “just  compensation”  based  on  the  value  of  the  land  (referring  to  con¬ 
demnation),  or  is  it  based  on  off-site  values  that  are  dependent  on  that  land? 

A.  Just  compensation  is  based  on  the  fair-market  value  or  appraised  value. 

Q.  Can  the  federal  government  force  landowners  to  move  from  their  land  because  of 

WSR  designation? 

A.  No.  The  river  study,  enabling  legislation,  and  subsequent  management  planning  process 
will  consider  how  best  to  protect  river  values  while  recognizing  private  property  rights. 

Q.  What  is  the  federal  government’s  policy  and  past  record  on  using  condemnation 
authority  involving  WSRs? 

A  The  federal  government  has  rarely  exercised  its  eminent  domain  powers  with  respect  to 
WSRs.  Of  the  four  agencies  who  administer  WSRs,  condemnation  for  fee  title  has  been 
used  on  only  four  rivers.  Nearly  all  of  the  federal  government’s  use  of  condemnation 
occurred  in  the  early  years  of  the  Act’s  implementation  when  the  attitudinal  climate  was 
one  of  federal  acquisition.  Similarly,  the  use  of  scenic  easement  condemnation  has  also 
been  used  very  rarely,  and  then  only  on  seven  rivers,  all  designated  prior  to  1976. 
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MANAGEMENT  AUTHORITY 


Role  of  the  Federal  Government 

Q.  Who  manages  a  WSR?  Who  administers  the  various  laws?  When  agency  jurisdic¬ 
tions  overlap,  which  agency  has  the  lead?  How  will  procedures  under  state/federal 
legislation  be  coordinated? 

A.  Designated  rivers  are  administered  by  one  of  four  federal  agencies  (BLM,  NPS,  USFS, 
USFWS)  or  the  states  (for  rivers  designated  under  Section  2(a)(ii)).  Generally,  the 
specific  legislation  will  indicate  an  agency  to  administer  each  river  area  or  segment  in 
order  to  minimize  overlapping  federal  agency  jurisdictional  issues. 

For  congressionally  designated  rivers,  the  administering  federal  agency  is  responsible  for 
implementing  the  Act’s  requirements,  including  the  development  of  a  comprehensive 
management  plan  for  each  river  within  three  full  fiscal  years  from  the  date  of  designation. 
On  some  rivers,  including  those  with  overlapping  state  designations,  joint  federal/state 
management  plans  may  be  developed.  The  management  plan  developed  for  each  river 
will  specifically  address  the  roles  of  federal,  state,  local,  county  and  tribal  governments. 

Q.  How  will  WSR  management  plans  be  developed?  When?  What  are  the  interim 
rules?  How  and  when  will  citizens  be  involved? 

A.  The  process  varies  from  river  to  river.  When  multiple  rivers  are  added  through  an 
amendment  of  the  Act,  a  number  of  entities  (e.g.,  federal,  state  and  local  governments) 
typically  coordinate  the  development  of  river  management  plans  on  a  statewide  or 
regional  basis.  These  entities  ensure  the  overall  direction  for  development  of  plans, 
boundaries,  interim  management,  public  involvement,  and  coordination.  Some  river 
management  plans  are  jointly  developed  by  federal  and  state  agencies,  while  other  plans 
may  be  developed  by  one  agency  with  input  from  others.  Advisory  committees  are  often 
formed  locally  and  will  help  agencies  prepare  management  plans  during  river  studies. 

River  management  plans  should  be  completed  within  three  full  fiscal  years  of  designa¬ 
tion.  Existing  federal,  state  and  local  laws  remain  in  effect  during  the  interim,  except  the 
federal  government  will  not  approve  hydroelectric  developments  on  or  directly  affecting 
a  designated  river.  Minerals  within  one-quarter  mile  of  each  side  of  wild  river  segments 
are  withdrawn  from  all  forms  of  appropriation  under  the  mining  and  leasing  laws. 

Opportunities  for  citizen  input  are  provided  as  management  plans  are  developed  at  the 
local  level.  Citizen  input  by  landowners  and  river  user  groups  is  a  very  important  part 
of  the  planning  process. 
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Q.  Who  established  the  policies  under  which  the  land  is  administered? 

A.  After  Congress  designates  river  areas,  the  federal  agency  will  develop  management  plans. 
Approval  of  these  management  plans  will  include  full  public  participation  and  review  in 
compliance  with  the  NEPA. 

Role  of  State  and  Local  Governments 

Q.  What  is  the  state’s  role  on  controlling  the  bed  and  the  banks  on  rivers  determined 
navigable  under  state  law?  What  authority  do  landowners  have  in  controlling  use 
along  the  banks  of  a  WSR? 

A.  For  rivers  determined  navigable,  the  bed  and  banks  to  the  ordinary  high  water  mark  are 
subject  to  state  laws  for  public  use.  Private  landowners  control  public  access  to  their 
property  along  the  banks  of  non-navigable  rivers.  The  designation  of  a  river  into  the 
National  System  has  no  bearing  upon  the  determination  of  navigability. 


Budgeting/F  unding 


Q.  What  is  the  cost  of  managing  designated  WSRs? 


A.  Costs  vary  according  to  the  complexity  of  issues  and  resulting  management  plan  adopted 
to  protect  river  values.  Plan  implementation  is  dependent  on  the  congressional  appro¬ 
priations  process  and  may  require  that  only  portions  of  river  management  plans  be 
implemented.  Reports  and  information  are  on  file  in  appropriate  federal  agency  offices. 


Q.  Will  local  governments  bear  any  costs  of  the  designation,  such  as  informational 
services,  enforcement,  recreation  facilities,  zoning  or  planning  revisions,  and  special 
studies? 


A.  The  costs  of  administering  WSRs,  including  the  provisions  of  public  information  and 
recreation  development  ~  although  primarily  a  federal  responsibility  -  should  not 
preclude  viable  partnerships  with  local  governments  and  others  in  developing  (where 
appropriate)  information,  facilities  and  programs  which  foster  resource  protection. 
Depending  upon  the  specific  river  situation,  local  governments  could  bear  some 
additional  costs  for  such  things  as  search  and  rescue,  enforcement,  and  revisions  to  local 
land  use  plans  and  zoning.  Local  governments  may  also  choose  to  provide  public 
recreation  access  and  recreation  facilities  on  county  and  other  governmental  lands. 
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Appendix  A:  Glossary 


-C- 

Coordinated  or  Concurrent  Studies:  Wild  and  scenic  river  studies  conducted  by  more  than  one 
agency  or  entity. 

Classification:  The  process  whereby  designated  rivers  are  classified  as  wild,  scenic  and/or 
recreational  according  to  criteria  established  in  Section  2(b)  of  the  Wild  and  Scenic  Rivers  Act. 


-D  - 

Designation:  The  process  whereby  rivers  are  added  to  the  National  Wild  and  Scenic  Rivers 
System  by  an  act  of  Congress  or  by  administrative  action  of  the  Secretary  of  the  Interior  with 
regard  to  state-designated  rivers  under  Section  2(a)(ii)  of  the  Wild  and  Scenic  Rivers  Act. 


-E- 


Eligibility:  Qualification  of  a  river  for  inclusion  into  the  National  Wild  and  Scenic  Rivers 
System  through  the  determination  (professional  judgment)  that  it  is  free-flowing  and,  with  its 
adjacent  land  area,  possesses  at  least  one  river-related  value  considered  to  be  outstandingly 


remarkable. 


-  F- 

Free-flowing:  Existing  or  flowing  in  a  natural  condition  without  impoundment,  diversion, 
straightening,  rip-rapping,  or  other  modification  of  the  waterway.  (Section  1 5(b)  of  the  Wild  and 
Scenic  Rivers  Act) 


-L- 

Limits  of  Acceptable  Change  (LAC)  System:  A  framework  for  establishing  acceptable  and 
appropriate  resource  and  social  conditions  in  recreation  settings.  A  system  of  management 
planning.  Refer  to  United  States  Department  of  Agriculture  Forest  Service  General  Technical 
Report  INT-176,  January  1985,  Intermountain  Forest  and  Range  Experiment  Station,  Ogden, 
Utah. 
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-N- 

Nationwide  Rivers  Inventory  (NRI):  A  source  list  of  rivers  which  have  been  tentatively 
determined  by  the  National  Park  Service  and  other  federal  land  managing  agencies  as  eligible 
for  the  National  Wild  and  Scenic  Rivers  System. 


-O- 

Outstandingly  Remarkable  Values:  Values  among  those  listed  in  Section  1(b)  of  the  Wild  and 
Scenic  Rivers  Act  are  “scenic,  recreational,  geological,  fish  and  wildlife,  historical,  cultural,  or 
other  similar  values.  .  .  .”  Other  similar  values  which  may  be  considered  include  botanical, 
hydrological,  paleontological,  or  scientific.  Professional  judgment  is  used  to  determine  whether 
values  exist  to  an  outstandingly  remarkable  degree. 


-P- 

Public  Lands  and  Related  Waters:  Lands,  or  interest  in  lands,  administered  by  the  federal 
agencies.  Related  waters  are  waters  which  lie  directly  over  or  adjacent  to  public  lands  and 
require  some  management  control  to  protect  federally  administered  resources,  or  to  provide  for 
enhanced  visitor  safety. 


-R- 

Recreation  Opportunity  Spectrum  (ROS):  A  continuum  used  to  characterize  recreation  oppor¬ 
tunities  in  terms  of  setting,  activity  and  experience  opportunities.  The  spectrum  covers  a  range 
of  recreation  opportunities  from  primitive  to  urban.  With  respect  to  river  management  planning, 
the  ROS  represents  one  possible  method  for  delineating  management  units  or  zones.  (See 
Bureau  of  Land  Management  Manual  Section  8320  for  a  more  detailed  discussion.) 

River:  A  flowing  body  of  water  or  estuary  or  a  section,  portion,  or  tributary  thereof,  including 
rivers,  streams,  creeks,  runs,  kills,  rills,  and  small  lakes  (Section  1 6(a)  of  the  Wild  and  Scenic 
Rivers  Act). 

River  Area:  For  study  rivers,  that  portion  of  a  river  (segment  or  corridor)  and  its  immediate 
environment  comprising  a  minimum  area  extending  at  least  one-quarter  mile  (one-half  mile  in 
Alaska)  from  the  ordinary  high  water  mark.  For  designated  rivers,  the  river  and  adjacent  land 
within  the  authorized  boundaries. 


Questions  &  Answers  on  Wild  &  Scenic  Rivers 


-s- 

Study  Report:  The  report  on  the  eligibility  and  suitability  of  a  study  river  for  the  inclusion  in  the 
National  Wild  and  Scenic  Rivers  System.  Section  4(a)  of  the  Wild  and  Scenic  Rivers  Act 
requires  the  Secretary  of  the  Interior,  or  the  Secretary  of  Agriculture  --  or  both  -  to  prepare  and 
submit  the  report  to  the  President.  The  President  transmits  the  report  with  his  recommen¬ 
dation^)  to  the  Congress. 


-  W  - 

Wild,  Scenic  and/or  Recreational:  The  three  classes  of  what  is  traditionally  referred  to  as  a 
“Wild  and  Scenic  River.”  Designated  river  segments  are  classified  as  wild,  scenic  and/or 
recreational,  but  the  segments  cannot  overlap. 

Wild  and  Scenic  Rivers  Act:  National  Wild  and  Scenic  Rivers  Act  (“the  Act”)  of  1968,  as 
amended,  Public  Law  90-542  (16  U.S.C.  1271-87,  et  seq.). 

Wild  and  Scenic  Study  River:  Rivers  identified  in  Section  5  of  the  Wild  and  Scenic  Rivers  Act 
for  study  as  potential  additions  to  the  National  Wild  and  Scenic  Rivers  System.  The  rivers  shall 
be  studied  under  the  provisions  of  Section  4  of  the  Wild  and  Scenic  Rivers  Act. 
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Appendix  C:  Selected  Associated  Statutes, 
Regulations  and  Guidelines 


Alaska  National  Interest  Lands  Conservation  Act  of  1980;  P.L.  96-487;  (16  U.S.C.  3101,  et 
seq.) 

Archaeological  Resources  Protection  Act  of  1979;  P.L.  96-95;  (16  U.S.C.  470as,  et  seq.,  as 
amended;  43  CFR  7) 

Clean  Air  Act  of  1970;  P.L.  91-604,  as  amended;  (42  U.S.C.  1857-18571;  7401-7671q,  et  seq., 
as  amended;  40  CFR  50-58) 

Department  of  Transportation  Act  of  1966;  (Section  4) 

Endangered  Species  Act  of  1973,  as  amended;  P.L.  93-205;  (16  U.S.C.  1531-1544,  et  seq.,  as 
amended) 

Federal  Water  Pollution  Control  Act  of  1977  (Clean  Water  Act);  P.L.  95-217;  (33  U.S.C. 
1251-1387,  et  seq.,  as  amended;  33  CFR  320  ff;  40  CFR  15,  100-400,  220-233,  400-471) 

Federal  Land  Policy  and  Management  Act  of  1976,  as  amended;  P.L.  94-579  (43  U.S.C. 
1701  et  seq.) 

National  Historic  Preservation  Act  of  1966;  P.L.  89-665;  (16  U.S.C.  470,  as  amended;  36  CFR 
800) 

Land  and  Water  Conservation  Fund  Act  of  1965;  P.L.  88-578,  as  amended;  (16  U.S.C.  4601 
(1-6)  et  seq.) 

McCarran  Amendment  of  July  10, 1952;  (43  U.S.C.  666) 

Marine  Protection,  Research  and  Sanctuaries  Act  of  1972;  P.L.  92-532,  Section  103;  (Titles 
1  &  2  -  33  U.S.C.  1401-1445;  Title  3  -  16  U.S.C.  1431-1445) 

National  Environmental  Policy  Act  of  1969;  P.L.  91-190,  as  amended;  (42  U.S.C.  4321,  et 
seq.) 

Oregon  and  California  Grant  Lands  Act  of  1937;  P.L.  75-876;  (43  U.S.C.  1181a,  et  seq.) 
Water  and  Resources  Development  Act  of  1990;  P.L.  101-640;  (33  U.S.C.  2201) 
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Water  Resources  Planning  Act  of  1965,  as  amended;  P.L.  89-90;  (42  U.S.C.  1 962a-(a)(4)(e)) 
Wild  and  Scenic  Rivers  Act  of  1968;  P.L.  90-542,  as  amended;  (16  U.S.C.  1271-1287,  et  seq.) 
Wilderness  Act  of  1964;  P.L.  88-577;  (16  U.S.C.  1131) 

Title  36  CFR,  Subpart  297  -  Wild  and  Scenic  Rivers 

Title  43  CFR,  Part  39  -  Wild  and  Scenic  Rivers,  Subpart  A  -  Water  Resources  Projects 

(Proposed  U.S.  Department  of  the  Interior  rulemaking,  Federal  Register ,  Volume  63,  Number 
236,  December  9,  1998,  pages  67834-67837.) 

Title  43  CFR,  Subpart  8350  -  Management  Areas 

U.S.  Department  of  the  Interior  -  U.S.  Department  of  Agriculture  Final  Revised  Guidelines 
for  Eligibility,  Classification,  and  Management  of  River  Areas.  Federal  Register ,  Volume  47, 
Number  173,  September  7,  1982,  pages  39454-39459. 
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INTRODUCTION 

Establishing  a  boundary  for  a  wild  and  scenic  river  (WSR)  is  an  important  step  in  delineating  the 
area  which  will  receive  the  greatest  effort  in  resource  protection.  The  boundary  defines  the  area 
in  which  interest  in  lands  may  be  acquired  for  WSR  purposes.  When  rivers  flowing  partially  or 
wholly  through  nonfederally  owned  lands  are  added  to  the  National  Wild  and  Scenic  Rivers 
System  (National  System),  inclusion  of  private  lands  in  the  boundary  is  often  controversial.  In 
response  to  landowner  concerns,  agencies  sometimes  have  considered  “bank-to-bank”  boun¬ 
daries.  Given  the  clear  intent  of  the  Wild  and  Scenic  Rivers  Act  (Act)  to  protect  the  river  and 
its  “immediate  environment,”  such  boundaries  could  jeopardize  fulfillment  of  the  intent  of  the 
Act.  Guidance  for  establishing  WSR  boundaries  is  necessary. 

STATUTORY  BACKGROUND 

With  passage  of  the  Act,  Congress  declared  it  to  be: 

...  the  policy  of  the  United  States  that  certain  selected  rivers  of  the  Nation  which,  with 
their  immediate  environments,  possess  outstandingly  remarkable  scenic,  recreational, 
geologic,  fish  and  wildlife,  historic,  cultural,  or  other  similar  values,  shall  be  preserved 
in  free-flowing  condition,  and  that  they  and  their  immediate  environments  shall  be 
protected  for  the  benefit  and  enjoyment  of present  and  future  generations. 

The  Act  requires  that  each  federally  administered  river  in  the  National  System  have  a  legally 
established  boundary.1  In  a  few  instances,  Congress  has  specified  the  boundaries  for  a  river  in 
the  designating  legislation.  Generally,  however,  this  responsibility  is  left  to  the  managing  agency 
to  be  completed  following  designation.  Section  3(b)  of  the  Act  provides  specific  direction  to 
river-administering  agencies. 


1  Neither  the  requirement  for  establishing  a  boundary  nor  the  acreage  limitation  for  federally  administered 
rivers  applies  to  rivers  designated  pursuant  to  Section  2(a)(ii)  of  the  Act. 
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The  agency  charged  with  the  administration  of  each  component  of  the  national  wild  and 
scenic  rivers  system  designated  by  subsection  (a)  of  this  section  shall,  within  one  year 
from  the  date  of  designation  of  such  component  under  subsection  (a)  (except  where  a 
different  date  if  [is]  provided  in  subsection  (a)),  establish  detailed  boundaries  therefor 
(which  boundaries  shall  include  an  average  of  not  more  than  320  acres  of  land  per  mile 
[640  acres  of  land  per  mile  for  rivers  in  Alaska]  measured from  the  ordinary  high  water 
mark  on  both  sides  of  the  river).  .  .  .  Notice  of  the  availability  of  the  boundaries  and 
classification,  and  of  subsequent  boundary  amendments  shall  be  published  in  the  Federal 
Register  and  shall  not  become  effective  until  ninety  days  after  they  have  been  forwarded 
to  the  President  of  the  Senate  and  the  Speaker  of  the  House  of  Representatives. 

Section  4(d)  specifies  that  until  boundaries  are  officially  established  for  designated  rivers,  an 
interim  boundary  will  be  in  effect,  generally  comprising  “that  area  measured  within  one-quarter 
mile  from  the  ordinary  high  water  mark  on  each  side  of  the  river.”  Land  below  the  ordinary  high 
water  mark  and  islands  are  within  the  designated  area,  but  note  that  the  definition  “from  the 
ordinary  high  water  mark”  used  in  Sections  3(b)  and  4(d)  means  that  acreage  in  the  bed  of  the 
river  and  island  acreage  do  not  count  against  the  acreage  limitation. 

Section  10(a)  of  the  Act  describes  factors  which  must  be  considered  in  WSR  management  and, 
therefore,  provides  direction  on  features  which  must  be  included  within  boundaries. 

Each  component  of  the  national  wild  and  scenic  rivers  system  shall  be  administered  in 
such  manner  as  to  protect  and  enhance  the  values  which  caused  it  to  be  included  in  said 
system  without,  insofar  as  is  consistent  therewith,  limiting  other  uses  that  do  not 
substantially  interfere  with  public  use  and  enjoyment  of  these  values.  In  such 
administration,  primary  emphasis  shall  be  given  to  protecting  its  aesthetic,  scenic, 
historic,  archeologic,  and  scientific  features. 


DISCUSSION 

Establishing  a  WSR  boundary  that  includes  identified  river-related  values  is  essential  as  a  basis 
from  which  to  provide  necessary  protection.  Where  private  lands  are  involved,  the  boundary 
marks  the  area  within  which  the  manager  will  focus  work  with  local  communities  and 
landowners  in  developing  effective  strategies  for  protection.  The  boundary  also  defines  the  area 
in  which  the  managing  agency  has  land  acquisition  authority.  Existing  land  ownership,  whether 
federal  or  nonfederal,  should  not  be  a  factor  in  determining  boundaries. 

Landowners  are  often  concerned  about  which  lands  will  be  included  in  a  WSR  boundary,  in  part 
due  to  a  fear  of  government  land  acquisition  and/or  regulation.  The  Act  does  permit  fee  acqui¬ 
sition  of  up  to  an  average  of  100  acres  per  mile  and  easement  acquisition  on  any  land  within  the 
boundary.  It  does  not  provide  the  federal  administering  agency  the  authority  to  regulate  non- 
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federal  lands.  The  concerns  about  federal  land  acquisition  and/or  regulation  have  led  to 
proposals  for  “bank-to-bank”  boundaries.  A  “bank-to-bank”  boundary  may  be  considered,  but 
it  is  unlikely  that  a  managing  agency  will  be  able  to  demonstrate  that  adoption  of  such  a 
boundary  will  provide  necessary  protection  and,  therefore,  compliance  with  the  law.  Even  if  the 
values  for  which  the  river  was  designated  are  instream  values  only,  such  as  anadromous  fish,  a 
bank-to-bank  boundary  will  not  suffice  to  provide  protection.  While  anadromous  fish  can  be 
affected  by  anything  occurring  in  a  watershed,  land  uses  immediately  adjacent  to  the  river  have 
the  highest  potential  for  affecting  water  quality. 

Boundary  determinations  should  not  be  confused  with  take  lines,  i.e.,  acquisition  lines. 
Besides  acquisition,  other  protection  tools,  such  as  locally  adopted  and  enforced  zoning  laws, 
donations  of  easements  to  land  trusts,  and  cooperative  agreements,  are  techniques  to  be 
considered.  When  the  river  flows  largely  across  private  lands,  it  can  be  anticipated  in  the  study 
process  that  these  will  be  significant  protection  tools.  The  study  agency  and  local  governments 
can  determine  in  advance  of  designation  appropriate  boundaries  and  protective  measures.  Refer 
to  the  paper  “Protecting  Resource  Values  on  Non-Federal  Lands’  in  this  Reference  Guide. 

As  a  practical  matter  in  delineating  boundaries,  some  form  of  on-the-ground  identification,  either 
physical  features  (canyon  rims,  roads,  etc.)  or  legally  identifiable  lines  (survey  or  property  lines) 
may  be  used  so  that  boundaries  can  be  more  easily  identified  on  the  landscape  or  accurately 
described  legally.  These  do  need  to  conform  closely  to  the  values  to  be  protected. 

Except  where  established  by  legislation,  boundaries  do  not  become  effective  until  notice  of  the  a* 
availability  has  been  published  in  the  Federal  Register  and  until  90  days  after  they  have  been 
sent  to  the  President  of  the  Senate  and  the  Speaker  of  the  House  of  Representatives  while 
Congress  is  in  session.  They  also  may  be  amended  following  this  same  notification  procedure. 
Boundaries  may  be  modified  if  it  is  determined  that  previous  boundaries  did  not  include  all  the 
values  for  which  the  river  was  designated,  or  additional  outstandingly  remarkable  values  have 
been  discovered.  This  usually  will  be  determined  through  a  planning  process.  Care  must  be 
taken  to  assure  that  the  boundary  limitations  of  Section  3(b)  are  not  exceeded. 
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INTRODUCTION 

The  Wild  and  Scenic  Rivers  Act  (Act)  establishes  a  national  policy  to  protect  certain  of  the 
nation’s  outstanding  rivers,  “with  their  immediate  environments,”  in  their  free-flowing  condition. 
Rivers  included  in  the  National  Wild  and  Scenic  Rivers  System  (National  System)  possess  one 
or  more  “outstandingly  remarkable  scenic,  recreational,  geologic,  fish  and  wildlife,  historic, 
cultural  or  other  similar  values.”  Each  river  is  to  be  “administered  in  such  a  manner  as  to  protect 

and  enhance  the  values  which  caused  it  to  be  included  in  said  system _ ”  (Section  10(a)).  This 

provision  of  the  Act  has  been  interpreted  as  requiring  a  “nondegradation  and  enhancement  policy 
for  all  designated  river  areas”  {Interagency  Guidelines). 

The  Act  provides  federal  agencies,  state  and  local  governments,  and  local  citizens  a  valuable  set 
of  tools  to  protect  outstanding  rivers.  Some  of  these  tools  are  straight-forward  and  direct.  For 
example,  federally  licensed  hydroelectric  projects  are  prohibited  on  all  wild  and  scenic  rivers  and 
new  mining  claims  and  mineral  leases  are  prohibited  on  federal  lands  in  wild  river  areas.  Other 
tools  are  not  so  obvious,  such  as  the  increasingly  important  and  dynamic  interplay  between 
locally  adopted  zoning  ordinances,  cooperative  agreements  and  comprehensive  management 
plans  to  protect  rivers  flowing  through  private  lands.  Within  limits,  federal  river-administering 
agencies  can  acquire  land  or  interests  in  land. 

Although  eminent  domain  (condemnation)1  has  never  been  a  prominent  method  of  acquiring 
lands  within  wild  and  scenic  rivers,  and  has  almost  ceased  to  be  used  after  the  early  1980s,  it  is 
still  a  contentious  issue  when  rivers  are  being  considered  for  addition  to  the  National  System. 
The  purpose  of  this  paper  is  to  show  how  infrequently  eminent  domain  has  been  used.  Another 
technical  paper  in  the  Wild  and  Scenic  Rivers  Reference  Guide,  “Protecting  Resource  Values  on 
Non-federal  Lands,”  describes  how  and  why  land  acquisition  in  general,  and  eminent  domain  in 
particular,  are  no  longer  prominent  land  protection  tools. 


'Eminent Domain:  The 
just  compensation. 


governmental  right  to  acquire  private  property  for  public  use  after  payment  of 
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STATUTORY  BACKGROUND 

The  Act  provides  for  limited  authority  to  purchase  interest  in  lands  in  order  to  protect  river 
values  on  federally  administered  components  of  the  National  System.  Boundaries  (generally) 
are  limited  to  no  more  than  an  average  of  320  acres  per  mile,  of  which  no  more  than  an  average 
of  1 00  acres  per  mile  may  be  acquired  in  fee.2 

Unless  Congress  specifies  otherwise  for  a  particular  river,  there  are  no  limitations  on  the  use  of 
eminent  domain  to  clear  title  or  to  acquire  scenic  or  access  easements3  within  river  boundaries. 
There  are,  however,  a  number  of  limitations  on  the  use  of  eminent  domain  to  acquire  fee  title: 

•  Lands  owned  by  a  state  may  be  acquired  only  by  donation  or  exchange. 

•  Eminent  domain  cannot  be  used  to  acquire  lands  from  an  Indian  tribe  or  political  sub¬ 
division  if  they  are  following  a  plan  for  management  and  protection  which  the  adminis¬ 
tering  Secretary  finds  adequate. 

•  The  use  of  eminent  domain  to  acquire  fee  title  is  not  allowed  when  over  half  the  land  in 
the  boundary  is  in  public  ownership. 

•  Private  lands  within  the  boundary  cannot  be  condemned  if  they  are  within  any  incor¬ 
porated  city,  village,  or  borough  which  has  in  force  and  applicable  to  such  lands  a  duly 
adopted,  valid  zoning  ordinance  that  protects  river  values. 


FACTS  CONCERNING  THE  USE  OF  EMINENT  DOMAIN 

The  Bureau  of  Land  Management  (BLM)  has  condemned  in  fee  only  along  New  Mexico’s  Rio 
Grande.  The  U.S.  Forest  Service  (USFS)  has  condemned  in  fee  only  along  Missouri’s  Eleven 
Point  River.  The  National  Park  Service  (NPS)  has  condemned  in  fee  along  two  rivers  --  the  St. 
Croix  River  (Minnesota/Wisconsin)  and  Tennessee’s  Obed  River.  The  Rio  Grande,  Eleven 
Point,  and  St.  Croix  Rivers  were  among  the  original  eight  rivers  included  in  the  National  System 
in  1 968;  the  Obed  was  designated  in  1 976.  The  total  acreage  of  condemned  property  in  fee  along 
these  four  rivers  is  1,413  acres.  The  U.S.  Fish  and  Wildlife  Service  (USFWS)  has  never  used 
eminent  domain  to  acquire  fee  title  along  a  wild  and  scenic  river  (see  Table  1). 

The  BLM  has  condemned  easements  along  Oregon’s  Rogue  River  and  New  Mexico’s  Rio 
Grande.  The  USFS  has  condemned  easements  along  four  rivers  —  the  Middle  Fork  Clearwater 


2 

Fee:  When  all  of  the  interests  in  land  are  acquired,  it  is  owned  in  fee-simple. 

3 

Easement:  An  interest  in  real  property  that  conveys  use,  but  not  ownership,  of  a  portion  of  an  owner’s 
property.  Such  “use”  does  not  necessarily,  or  even  customarily,  include  physical  access.  Instead,  easements  along 
wild  and  scenic  rivers  typically  protect  the  public  interest  in  the  land’s  scenic  and  conservation  values. 
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(Idaho),  Eleven  Point,  Rogue,  and  Flathead  (Montana).  The  NPS  has  condemned  easements 
along  the  St.  Croix  and  Obed  Rivers.  The  total  acreage  of  condemned  easements  on  these  eight 
rivers  is  6,339.7  acres.  The  USFWS  has  never  used  eminent  domain  to  acquire  an  easement  for 
a  wild  and  scenic  river  (see  Table  2). 

The  following  tables  show  how  many  acres  the  federal  agencies  have  acquired  via  eminent 
domain  on  wild  and  scenic  rivers,  both  in  fee  and  easements.  Although  these  figures  demon¬ 
strate  the  relatively  infrequent  use  of  eminent  domain,  they  may  even  overstate  the  negative 
aspects  of  its  use.  Though  some  view  condemnation  as  a  hostile  action,  it  is  not  always  so  in 
practice.  For  example,  condemnation  is  sometimes  initiated  in  order  to  obtain  a  judicial  deter¬ 
mination  of  clear  title  to  property.  In  these  instances,  it  is  a  necessary  prerequisite  for  the  federal 
government  to  purchase  property.  In  other  instances,  a  condemnation  action  is  initiated  with  a 
willing  seller  as  a  means  to  negotiate  a  purchase  price  in  excess  of  the  government’s  appraised 
value. 
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Federally  Administered  Rivers4  as  of  June  1998 

Table  1 


River  and  Public  Law 

State 

Administering 

Agency5 

Mileage 

Private  Lands 
at 

Designation 

Condemnation 
in  Fee 
(Acres) 

Condemnation 
of  Easement 
(Acres) 

Middle  Fork  Clearwater 

(Public  Law  (P.L.)  90-542) 

ID 

USFS 

185.0 

Y 

N/A6 

12667 

Eleven  Point  (P.L.  90-542) 

MO 

USFS 

44.4 

Y 

6577 

26 147 

Feather  (P.L.  90-542) 

CA 

USFS 

77.6 

Y 

N/A6 

0 

Rio  Grande  (P.L.  90-542) 

NM 

BLM  and 

56.0 

Y 

727 

2.77 

USFS 

N 

Rio  Grande  (P.L.  103-242) 

NM 

BLM 

12.0 

N 

Rio  Grande  (P.L.  95-625) 

TX 

NPS 

191.2 

Y 

0 

0 

4  Under  the  Act,  there  is  no  federal  authority  for  land  acquisition  on  state-administered  rivers  (under  Section  2(a)(ii)). 

5  Army  Corps  of  Engineers  (ACOE),  Bureau  of  Land  Management  (BLM),  National  Park  Service  (NPS),  U.S.  Fish  and  Wildlife  Service  (USFWS) 
U.S.  Forest  Service  (USFS) 

6  Not  applicable  (N/A)  because  condemnation  is  prohibited  by  (a)  and/or  (b): 

a)  If  50%  or  more  of  acreage  within  the  river  area  is  in  public  ownership,  condemnation  in  fee  is  prohibited  under  Section  6(b),  and/or 

b)  Condemnation  is  prohibited  by  special  provision. 

7 

See  Table  2  for  more  detail. 
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River  and  Public  Law 

State 

Administering 

Agency 

Mileage 

Private  Lands 

at 

Designation 

Condemnation 
in  Fee 
(Acres) 

Condemnation 
of  Easement 
(Acres) 

Pere  Marquette  (P.L.  95-625) 

MI 

USFS 

66.4 

Y 

0 

0 

Skagit  (P.L.  95-625) 

WA 

USFS 

157.5 

Y 

N/A6 

0 

Delaware,  Upper  (P.L.  95-625) 

NY,  PA 

NPS 

75.4 

Y 

0 

0 

Delaware,  Middle  (P.L.  95-625) 

NJ,  PA 

NPS 

35.0 

N 

North  Fork  American  (P.L.  95-625) 

CA 

USFS 

26.3 

Y 

N/A6 

0 

BLM 

12.0 

Y 

N/A6 

0 

Saint  Joe  (P.L.  95-625) 

ID 

USFS 

66.3 

N 

Alagnak  (P.L.  96-487) 

AK 

NPS 

67.0 

Y 

N/A6 

0 

Alatna  (P.L.  96-487) 

AK 

NPS 

83.0 

Y 

N/A6 

0 

Aniakchak  (P.L.  96-487) 

AK 

NPS 

63.0 

Y 

N/A6 

0 

Charley  (P.L.  96-487) 

AK 

NPS 

208.0 

Y 

N/A6 

0 

Chilikadrotna  (P.L.  96-487) 

AK 

NPS 

11.0 

N 

John  (P.L.  96-487) 

AK 

NPS 

52.0 

Y 

N/A6 

0 

Kobuk  (P.L.  96-487) 

AK 

NPS 

110.0 

Y 

N/A6 

0 
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River  and  Public  Law 

State 

Administering 

Agency 

Mileage 

Private  Lands 

at 

Designation 

Condemnation 

in  Fee 
(Acres) 

Condemnation 

of  Easement 
(Acres) 

Mulchatna  (P.L.  96-487) 

AK 

NPS 

24.0 

Y 

N/A6 

0 

North  Fork  Koyukuk  (P.L.  96-487) 

AK 

NPS 

102.0 

Y 

N/A6 

0 

Noatak  (P.L.  96-487) 

AK 

NPS 

330.0 

Y 

N/A6 

0 

Salmon  (P.L.  96-487) 

AK 

NPS 

70.0 

Y 

N/A6 

0 

Tinayguk  (P.L.  96-487) 

AK 

NPS 

44.0 

N 

Tlikakila  (P.L.  96-487) 

AK 

NPS 

51.0 

N 

Andreafsky  (P.L.  96-487) 

AK 

USFWS 

262.0 

Y 

N/A6 

0 

Ivishak  (P.L.  96-487) 

AK 

USFWS 

80.0 

N 

Nowitna  (P.L.  96-487) 

AK 

USFWS 

225.0 

Y 

N/A6 

0 

Selawik  (P.L.  96-487) 

AK 

USFWS 

160.0 

Y 

N/A6 

0 

Sheenjek  (P.L.  96-487) 

AK 

USFWS 

160.0 

N 

Wind  (P.L.  96-487) 

AK 

USFWS 

140.0 

N 

Beaver  Creek  (P.L.  96-487) 

AK 

USFWS 

BLM 

16.0 

111.0 

N 

N 
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River  and  Public  Law 

State 

Administering 

Agency 

Mileage 

Private  Lands 
at 

Designation 

Condemnation 
in  Fee 
(Acres) 

Condemnation 
of  Easement 
(Acres) 

Birch  Creek  (P.L.  96-487) 

AK 

BLM 

126.0 

N 

Delta  (P.L.  96-487) 

AK 

BLM 

62.0 

N 

Fortymile  (P.L.  96-487) 

AK 

BLM 

392.0 

N 

Gulkana  (P.L.  96-487) 

AK 

BLM 

181.0 

N 

Unalakleet  (P.L.  96-487) 

AK 

BLM 

80.0 

N 

Smith  (P.L.  101-612) 

CA 

USFS 

296.4 

Y 

N/A6 

0 

Verde  (P.L.  98-406) 

AZ 

USFS 

40.5 

Y 

N/A6 

0 

USFS 

26.0 

Y 

N/A6 

0 

Tuolumne  (P.L.  98-425) 

CA 

NPS 

54.0 

N 

BLM 

3.0 

N 

Au  Sable  (P.L.  98-444) 

MI 

USFS 

23.0 

Y 

N/A6 

0 

Owyhee  (P.L.  98-494) 

OR 

BLM 

120.0 

Y 

N/A6 

0 

Illinois  (P.L.  98-494) 

OR 

USFS 

50.4 

Y 

N/A6 

0 

Horsepasture  (P.L.  99-530) 

NC 

USFS 

4.2 

Y 

0 

0 
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River  and  Public  Law 

State 

Administering 

Agency 

Mileage 

Private  Lands 
at 

Designation 

Condemnation 
in  Fee 
(Acres) 

Condemnation 
of  Easement 
(Acres) 

Cache  la  Poudre  (P.L.  96-590) 

CO 

USFS 

NPS 

64.0 

12.0 

Y 

N 

N/A6 

0 

Black  Creek  (P.L.  99-590) 

MS 

USFS 

21.0 

Y 

N/A6 

0 

Saline  Bayou  (P.L.  99-590) 

LA 

USFS 

19.0 

Y 

N/A6 

0 

Klickitat  (P.L.  99-663) 

WA 

USFS 

10.0 

Y 

0 

0 

White  Salmon  (P.L.  99-663) 

WA 

USFS 

9.0 

Y 

0 

0 

Merced  (P.L.  100-149) 

Merced  (P.L.  102-432) 

CA 

USFS 

NPS 

BLM 

29.5 

81.0 

12.0 

Y 

Y 

Y 

N/A6 

N/A6 

N/A6 

0 

0 

0 

Kings  (P.L.  100-150) 

CA 

USFS 

NPS 

25.5 

55.5 

N 

N 

Kern  (P.L.  100-174) 

CA 

USFS 

NPS 

124.0 

27.0 

Y 

N 

N/A6 

0 

Wildcat  Brook  (P.L.  100-554) 

NH 

USFS 

14.5 

Y 

N/A6 

0 

Sipsey  Fork  West  Fork 
(P.L.  100-547) 

AL 

USFS 

61.4 

Y 

N/A6 

0 
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River  and  Public  Law 

State 

Administering 

Agency 

Mileage 

Private  Lands 
at 

Designation 

Condemnation 
in  Fee 
(Acres) 

Condemnation 
of  Easement 
(Acres) 

Big  Marsh  Creek  (P.L.  100-557) 

OR 

USFS 

15.0 

Y 

N/A6 

0 

Chetco  (P.L.  100-557) 

OR 

USFS 

44.5 

Y 

N/A6 

0 

Clackamas  (P.L.  100-557) 

OR 

USFS 

47.0 

Y 

N/A6 

0 

Crescent  Creek  (P.L.  100-557) 

OR 

USFS 

10.0 

Y 

N/A6 

0 

Crooked  (P.L.  100-557) 

OR 

BLM 

15.0 

Y 

N/A6 

0 

Deschutes  (P.L.  100-557) 

OR 

USFS 

54.4 

Y 

N/A6 

0 

BLM 

119.0 

Y 

N/A6 

0 

Donner  und  Blitzen  (P.L.  100-557) 

OR 

BLM 

72.7 

Y 

N/A6 

0 

Eagle  Creek  (P.L.  100-557) 

OR 

USFS 

27.0 

Y 

N/A6 

0 

Elk  (P.L.  100-557) 

OR 

USFS 

19.0 

Y 

N/A6 

0 

Grande  Ronde  (P.L.  100-557) 

OR 

USFS 

18.9 

Y 

N/A6 

0 

BLM 

24.9 

Y 

N/A6 

0 

Imnaha  (P.L.  100-557) 

OR 

USFS 

77.0 

Y 

N/A6 

0 

John  Day  (P.L.  100-557) 

OR 

BLM 

147.5 

Y 

N/A6 

0 
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River  and  Public  Law 

State 

Administering 

Agency 

Mileage 

Private  Lands 

at 

Designation 

Condemnation 
in  Fee 
(Acres) 

Condemnation 
of  Easement 
(Acres) 

Joseph  Creek  (P.L.  100-557) 

OR 

USFS 

8.6 

Y 

N/A6 

0 

Little  Deschutes  (P.L.  100-557) 

OR 

USFS 

12.0 

N 

Lostine  (P.L.  100-557) 

OR 

USFS 

16.0 

Y 

N/A6 

0 

Malheur  (P.L.  100-557) 

OR 

USFS 

13.7 

N 

McKenzie  (P.L.  100-557) 

OR 

USFS 

12.7 

Y 

N/A6 

0 

Metolius  (P.L.  100-557) 

OR 

USFS 

28.6 

Y 

N/A6 

0 

Minam  (P.L.  100-557) 

OR 

USFS 

39.0 

Y 

N/A6 

0 

North  Fork  Crooked  (P.L.  100-557) 

OR 

USFS 

BLM 

14.7 

17.6 

Y 

Y 

N/A6 

N/A6 

0 

0 

North  Fork  John  Day 
(P.L.  100-557) 

OR 

USFS 

54.1 

Y 

N/A6 

0 

North  Fork  Malheur  (P.L.  100-557) 

OR 

USFS 

25.5 

N 

North  Fork  of  the  Middle  Fork  of 
the  Willamette  (P.L.  100-557) 

OR 

USFS 

42.3 

N 

North  Fork  Owyhee  (P.L.  100-557) 

OR 

BLM 

9.6 

Y 

N/A6 

0 
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River  and  Public  Law 

State 

Administering 

Agency 

Mileage 

Private  Lands 

at 

Designation 

Condemnation 
in  Fee 
(Acres) 

Condemnation 
of  Easement 
(Acres) 

North  Fork  Smith  (P.L.  100-557) 

OR 

USFS 

13.0 

N 

North  Fork  Sprague  (P.L.  100-557) 

OR 

USFS 

15.0 

Y 

N/A6 

0 

North  Powder  (P.L.  100-557) 

OR 

USFS 

6.0 

N 

USFS 

25.4 

Y 

N/A6 

0 

North  Umpqua  (P.L.  100-557) 

OR 

BLM 

8.4 

Y 

N/A6 

0 

Powder  (P.L.  100-557) 

OR 

BLM 

11.7 

Y 

N/A6 

0 

Quartzville  Creek  (P.L.  100-557) 

OR 

BLM 

12.0 

Y 

N/A6 

0 

Roaring  (P.L.  100-557) 

OR 

USFS 

13.7 

N 

USFS 

25.5 

Y 

N/A6 

0 

Salmon  (P.L.  100-557) 

OR 

BLM 

8.0 

Y 

N/A6 

0 

USFS 

12.4 

N 

Sandy  (P.L.  100-557) 

OR 

BLM 

12.5 

Y 

N/A6 

0 

South  Fork  John  Day  (P.L.  100-557) 

OR 

BLM 

47.0 

Y 

N/A6 

0 

Squaw  Creek  (P.L.  100-557) 

OR 

USFS 

15.4 

N 

Sycan  (P.L.  100-557) 

OR 

USFS 

59.0 

Y 

N/A6 

0 
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River  and  Public  Law 

State 

Administering 

Agency 

Mileage 

Private  Lands 
at 

Designation 

Condemnation 
in  Fee 
(Acres) 

Condemnation 
of  Easement 
(Acres) 

Upper  Rogue  (P.L.  100-557) 

OR 

USFS 

40.3 

Y 

N/A6 

0 

Wenaha  (P.L.  100-557) 

OR 

USFS 

21.6 

Y 

N/A6 

0 

West  Little  Owyhee  (P.L.  100-557) 

OR 

BLM 

57.6 

Y 

N/A6 

0 

White  (P.L.  100-557) 

OR 

USFS 

BLM 

22.1 

24.7 

Y 

Y 

N/A6 

N/A6 

0 

0 

Bluestone  (P.L.  100-534) 

WV 

NPS 

10.0 

Y 

N/A6 

0 

Rio  Chama  (P.L.  100-633) 

NM 

USFS  and 
BLM 

24.7 

Y 

Y 

N/A6 

N/A6 

0 

0 

East  Fork  Jemez  (P.L.  101-306) 

NM 

USFS 

11.0 

Y 

N/A6 

0 

Pecos  (P.L.  101-306) 

NM 

USFS 

20.5 

Y 

N/A6 

0 

Clarks  Fork  Yellowstone 
(P.L.  101-628) 

WY 

USFS 

20.5 

Y 

N/A6 

0 

Niobrara  (P.L.  102-50) 

NE 

NPS  and 
USFWS 

104.0 

N 

Y 

0 

0 

Bear  Creek  (P.L.  102-249) 

MI 

USFS 

6.5 

Y 

N/A6 

0 
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River  and  Public  Law 

State 

Administering 

Agency 

Mileage 

Private  Lands 

at 

Designation 

Condemnation 
in  Fee 
(Acres) 

Condemnation 
of  Easement 
(Acres) 

Black  (P.L.  102-249) 

MI 

USFS 

14.0 

Y 

N/A6 

0 

Carp  (P.L.  102-249) 

MI 

USFS 

27.8 

Y 

N/A6 

0 

Indian  (P.L.  102-249) 

MI 

USFS 

51.0 

Y 

N/A6 

0 

Manistee  (P.L.  102-249) 

MI 

USFS 

26.0 

Y 

N/A6 

0 

Ontonagon  (P.L.  102-249) 

MI 

USFS 

157.4 

Y 

N/A6 

0 

Paint  (P.L.  102-249) 

MI 

USFS 

51.0 

Y 

N/A6 

0 

Pine  (P.L.  102-249) 

MI 

USFS 

25.0 

Y 

N/A6 

0 

Presque  Isle  (P.L.  102-249) 

MI 

USFS 

57.0 

Y 

N/A6 

0 

Sturgeon  (Hiawatha  National 

Forest)  (P.L.  102-249) 

MI 

USFS 

43.9 

Y 

N/A6 

0 

Sturgeon  (Ottawa  National  Forest) 
(P.L.  102-249) 

MI 

USFS 

25.0 

Y 

N/A6 

0 

Tahquamenon,  East  Branch 
(P.L.  102-249) 

MI 

USFS 

13.2 

Y 

N/A6 

0 

Whitefish  (P.L.  102-249) 

MI 

USFS 

33.6 

Y 

N/A6 

0 
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River  and  Public  Law 

State 

Administering 

Agency 

Mileage 

Private  Lands 
at 

Designation 

Condemnation 
in  Fee 
(Acres) 

Condemnation 
of  Easement 
(Acres) 

Yellow  Dog  (P.L.  102-249) 

MI 

USFS 

4.0 

Y 

N/A6 

0 

Allegheny  (P.L.  102-271) 

PA 

USFS 

86.6 

Y 

N/A6 

0 

Big  Piney  (P.L.  102-275) 

AR 

USFS 

45.2 

Y 

N/A6 

0 

Buffalo  (P.L.  102-275) 

AR 

USFS 

15.8 

Y 

N/A6 

0 

Cossatot  (P.L.  102-275) 

AR 

USFS 

ACOE 

15.5 

4.6 

Y 

Y 

N/A6 

N/A6 

0 

0 

Hurricane  Creek  (P.L.  102-275) 

AR 

USFS 

15.5 

Y 

N/A6 

0 

Little  Missouri  (P.L.  102-275) 

AR 

USFS 

15.7 

Y 

N/A6 

0 

Mulberry  (P.L.  102-275) 

AR 

USFS 

56.0 

Y 

N/A6 

0 

North  Sylamore  Creek 
(P.L.  102-275) 

AR 

USFS 

14.5 

Y 

N/A6 

0 

Richland  Creek  (P.L.  102-275) 

AR 

USFS 

16.5 

Y 

N/A6 

0 

Sespe  Creek  (P.L.  102-301) 

CA 

USFS 

31.5 

Y 

N/A6 

0 

Sisquoc  (P.L.  102-301) 

CA 

USFS 

33.0 

N 
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River  and  Public  Law 

State 

Administering 

Agency 

Mileage 

Private  Lands 

at 

Designation 

Condemnation 
in  Fee 
(Acres) 

Condemnation 
of  Easement 
(Acres) 

Big  Sur  (P.L.  102-301) 

CA 

USFS 

19.5 

N 

Great  Egg  Harbor  (P.L.  102-536) 

NJ 

NPS 

129.0 

Y 

N/A6 

0 

Maurice  (P.L.  103-162) 

NJ 

NPS 

35.4 

Y 

N/A6 

0 

Red  (P.L.  103-170) 

KY 

USFS 

19.4 

Y 

N/A6 

0 

Farmington,  West  Branch 
(P.L.  103-313) 

CT 

NPS 

14.0 

Y 

N/A6 

N/A6 

Clarion  (P.L.  104-314) 

PA 

USFS 

51.7 

Y 

N/A6 

0 

Lamprey  (P.L.  104-333) 

NH 

NPS 

11.5 

Y 

N/A6 

N/A6 

Elkhom  Creek  (P.L.  104-333) 

OR 

USFS 

BLM 

5.8 

0.6 

N 

N 
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The  Use  of  Eminent  Domain 


Summary  of  the  Use  of  Eminent  Domain  as  of  June  1998 

Table  2 


Pn 

vate  Acres  Acquir 

ed  Since  Designati 

on 

River  and  Public  Law 

State 

Administering 

Agency 

Acres  In  Fee8 

Acres  in  Fee 
Condemned 

Acres  of 
Easement 
Acquired9 

Acres  of 
Easement 
Condemned 

Middle  Fork  Clearwater 
(P.L.  90-542) 

ID 

USFS 

221.0 

N/A6 

3783.0 

1266.0 

Eleven  Point  (P.L.  90-542) 

MO 

USFS 

2465.0 

657.0 

4534.0 

2614.0 

Rio  Grande  (P.L.  90-542) 

NM 

BLM 

151.0 

72.0 

774.0 

2.7 

Rogue  (P.L.  90-542) 

OR 

BLM 

USFS 

2354.0 

1870.0 

N/A6 

N/A6 

1912.0 

1421.0 

518.0 

751.0 

St.  Croix  (P.L.  90-542) 

St.  Croix,  Lower  (P.L.  92-560) 

MN,  WI 
MN,  WI 

NPS 

NPS 

20986.0 

4696.0 

496.0 

120.0 

10158.0 

3487.0 

689.0 

470.0 

Flathead  (P.L.  94-486) 

MT 

USFS 

2947.0 

N/A6 

2016.0 

14.0 

Obed  (P.L.  94-486) 

TN 

NPS 

2333.0 

68.0 

1081.0 

15.0 

TOTALS 

38023.0 

1413.0 

29166.0 

6339.7 

8  Total  acres  acquired  by  purchase,  donation,  exchange,  or  condemnation. 

9  Total  acres  of  easement  acquired  by  purchase,  donation,  or  condemnation. 
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FOREWORD 


The  Wild  and  Scenic  Rivers  Act  (WSRA)  charges  administration  of  rivers  in  the  National  Wild 
and  Scenic  Rivers  System  (National  System)  to  four  federal  land  management  agencies  (Bureau 
of  Land  Management,  National  Park  Service,  U.S.  Fish  and  Wildlife  Service,  and  U.S.  Forest 
Service).  However,  to  protect  and  enhance  river  values  as  directed  in  the  WSRA,  it  is  essential 
to  use  the  authorities  of  a  number  of  other  federal  agencies  in  administering  the  water  column, 
river  bechbank,  and  upland  river  corridor.  Understanding  how  federal  agencies  interface  in  the 
wild  and  scenic  rivers  (WSR)  program  is  important  to  maintain  effective  partnerships  and  assure 
the  long-term  health  of  the  National  System.  This  paper  is  intended  to  help  staff  from  river- 
administering  and  key  federal  agencies  understand  the  various  authorities  and  better  coordinate 
agency  roles  in  river  protection. 


INTRODUCTION 

Congress  declared  a  policy  to  protect  selected  rivers  in  the  nation  through  the  WSRA.  The 
river-administering  agencies  are  to  protect  the  river’s  identified  values,  free-flowing  condition, 
and  associated  water  quality.  Specifically,  each  component  is  to  be  “administered  in  such 
manner  as  to  protect  and  enhance  the  values  which  caused  it  to  be  included  in  said  system.  .  .  .” 
The  WSRA  also  directs  other  federal  agencies  to  protect  river  values.  It  explicitly  recognizes 
the  Federal  Energy  Regulatory  Commission,  Environmental  Protection  Agency,  and  any  other 
federal  department  or  agency  with  lands  on  or  adjacent  to  designated  (or  congressionally 
authorized  study)  rivers  or  that  permit  or  assist  in  the  construction  of  water  resources  projects.1 


1  Refer  to  the  “Wild  and  Scenic  Rivers  Act:  Section  7”  technical  paper  in  the  interagency  Wild  and  Scenic 
Rivers  Reference  Guide  for  the  role  of  other  federal  agencies  in  proposing  or  assisting  in  water  resources  projects. 
The  river-administering  agency,  through  its  respective  Secretary,  is  responsible  for  determinations  under  Section 


7  of  the  WSRA. 
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Effective  administration  of  designated  rivers  and  congressionally  authorized  study  rivers  requires 
knowledge  of  the  authorities  of  involved  federal  agencies.  Their  role  in  helping  to  implement 
the  WSRA  may  be  regulatory,  as  a  direct  funding  entity,  or  indirectly  by  providing  federal 
assistance  through  funding  the  actions  of  others.  An  understanding  of  the  roles  of  federal 
agencies  will  promote  opportunities  for  partnership  in  WSR  protection. 


STATUTORY  BACKGROUND 

The  mandate  to  protect  river  values  through  coordinated  federal  actions  is  found  in  several 
sections  of  the  WSRA. 


Section  1(b): 


Section  7(a): 


Section  10(a): 


It  is  hereby  declared  to  be  the  policy  of  the  United  States  that  certain  selected 
rivers  of  the  Nation  which,  with  their  immediate  environments,  possess  out¬ 
standingly  remarkable  .  .  .  values,  shall  be  preserved  in  free-flowing  condition, 
and  that  they  and  their  immediate  environments  shall  be  protected  for  the  benefit 
and  enjoyment  of present  and  future  generations. 

The  Federal  Power  Commission  shall  not  license  the  construction  of  any  dam, 
water  conduit,  reservoir,  powerhouse,  transmission  line,  or  other  project  works 
under  the  Federal  Power  Act,  as  amended,  on  or  directly  affecting  any  river 
which  is  designated  in  section  3  of  this  Act  as  a  component  of  the  National  Wild 
and  Scenic  Rivers  System  .  . .  and  no  department  or  agency  of  the  United  States 
shall  assist  by  loan,  grant,  license,  or  otherwise  in  the  construction  of  any  water 
resources  project  that  would  have  a  direct  and  adverse  effect  on  the  values  for 
which  such  river  was  established,  as  determined  by  the  Secretary  charged  with 
its  administration.  Nothing  contained  in  the  foregoing  sentence,  however,  shall 
preclude  licensing  of,  or  assistance  to,  developments  below  or  above  a  wild, 
scenic,  or  recreational  river  area  or  on  any  stream  tributary  thereto  which  will 
not  invade  the  area  or  unreasonably  diminish  the  scenic,  recreational,  and  fish 
and  wildlife  values  present  in  the  area  on  the  date  of  designation.  .  .  .2 

Each  component .  . .  shall  be  administered  in  such  a  manner  as  to  protect  and 
enhance  the  values  which  caused  it  to  be  included  in  said  system  without,  insofar 
as  is  consistent  therewith,  limiting  other  uses  that  do  not  substantially  interfere 
with  the  public  use  and  enjoyment  of  these  values.  In  such  administration, 
primary  emphasis  shall  be  given  to  protecting  its  esthetic,  scenic,  historic, 
archaeologic,  and  scientific  features. 


2  Section  7(b)  provides  the  same  protection  to  congressionally  authorized,  5(a),  study  rivers  except  that 
the  qualifying  word  “unreasonably”  does  not  appear  before  “diminish  ”  The  effect  is  to  provide  greater  protection 
for  study  rivers  during  the  shorter  term  study  process. 
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Section  12(a): 


Section  12(c): 


The  Secretary  of  the  Interior,  the  Secretary  of  Agriculture,  and  the  head  of  any 
other  federal  department  or  agency  having  jurisdiction  over  any  lands  which 
include,  border  upon,  or  are  adjacent  to,  any  river  included  within  the  National 
Wild  and  Scenic  Rivers  System  or  under  consideration  for  inclusion,  in  accor¬ 
dance  with  section  2(a)(ii),  3(a),  or  5(a),  shall  take  such  action  respecting 
management  policies,  regulations,  contracts,  plans,  affecting  such  lands  ...  as 
may  be  necessary  to  protect  such  rivers  in  accordance  with  the  purposes  of  this 
Act. 

The  head  of  any  agency  administering  a  component  of  the  National  Wild  and 
Scenic  Rivers  System  shall  cooperate  with  the  Administrator,  Environmental 
Protection  Agency  and  with  the  appropriate  state  water  pollution  control 
agencies  for  the  purposes  of  eliminating  or  diminishing  the  pollution  of  waters 
of  the  river. 


AUTHORITIES  AND  ROLES  OF  KEY  FEDERAL  AGENCIES 


The  following  descriptions  were  developed  in  collaboration  with  key  federal  agency  advisors  to 
the  Interagency  Wild  and  Scenic  Rivers  Coordinating  Council.  Agency  web  sites  are  provided 
to  facilitate  additional  research  into  specific  programs. 


Bureau  of  Reclamation  ( www.usbr.gov ) 

Description:  The  Reclamation  Act  of  1902  granted  the  Secretary  of  the  Interior  the  authority  to 
make  examinations  and  surveys  for,  and  to  locate  and  construct  irrigation  works  for,  the  storage, 
diversion  and  development  of  waters.  The  1902  Act  also  required  the  United  States  Department 
of  the  Interior  (USDI)  to  honor  state  law  governing  the  control,  appropriation,  use  and 
distribution  of  water.  Subsequent  legislation  expanded  the  authority  to  include  a  variety  of 
non-irrigation  project  purposes  such  as  hydropower,  municipal  and  industrial  water,  wastewater 
reuse  and  water  recycling,  recreation,  fish  and  wildlife  protection,  and  endangered  species 
recovery.  The  present  mission  of  the  Bureau  of  Reclamation  (BOR)  is  to  manage,  develop  and 
protect  water  and  related  resources  in  an  environmentally  and  economically  sound  manner. 

The  BOR  is  organized  into  a  headquarters  office  in  Washington,  D.C.,  a  technical  center  in 
Denver,  Colorado,  five  regional  offices  (Billings,  Montana;  Boise,  Idaho;  Boulder  City,  Nevada; 
Sacramento,  California;  and  Salt  Lake  City,  Utah),  and  26  area  offices  throughout  the  17  western 
states. 
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Authorities/Roles:  Stored  water,  held  in  BOR  facilities,  is  allocated  and  released  according  to 
state  water  rights  for  authorized  purposes  as  specified  by  Congress  for  each  project.  The  stored 
water  is  federally,  privately,  state,  or  jointly  (federal  and  district)  owned.  The  BOR  contracts 
with  project  sponsors  to  provide  stored  water  for  allocated  uses,  primarily  through  water  service 
contracts  or  through  spaceholder3  contracts  (for  future  use). 

If  there  is  uncontracted  water  or  uncontracted  space,  the  BOR  may  release  such  water  for  fish 
and  other  purposes  as  long  as  these  uses  are  within  the  specific  purposes  for  the  project  and 
authorized  by  Congress.  Any  change  in  allocation  requires  congressional  approval.  Subject  to 
the  purposes  authorized  by  specific  project  legislation,  the  BOR  cooperates  with  other  federal, 
state  and  local  entities  to  provide  flows  to  enhance  WSRs.  For  example,  the  BOR  Pacific 
Northwest  Region  has  provided  minimum  winter  and  summer  flows  for  the  benefit  of  the  fishery 
and  associated  recreation  of  the  Crooked  WSR. 

Coordination  Processes:  To  increase  water  flow  in  a  WSR,  river-administering  staff  should 
coordinate  with  the  BOR  area  office  controlling  the  specific  dam  and/or  reservoir.  The  need  for 
additional  water  should  be  expressed  to  the  local  entity  (e.g.,  irrigation  district  or  town).  If  there 
is  potential  for  change  in  water  allocation,  the  BOR,  working  with  the  local  entity,  would  attempt 
to  secure  the  state’s  agreement.  The  BOR  may  also  be  involved  in  projects  subject  to  Section 
7  of  the  WSRA  (i.e.,  water  resources  projects  below/above  a  WSR). 


Environmental  Protection  Agency  ( www.epa.gov ) 

Description:  The  Environmental  Protection  Agency  (EPA)  was  established  in  1970  to  protect 
and  preserve  public  health  and  the  vitality  of  natural  ecosystems.  Related  to  the  goals  of  the 
WSRA,  the  EPA  administers  activities  under  the  Clean  Water  Act  (CWA)  and  Safe  Drinking 
Water  Act  (SDWA). 

The  EPA  has  a  Washington,  D.C.,  headquarters  and  10  regional  offices.  Many  of  EPA’s 
programs  are  delegated  to  state  agencies  with  oversight  by  regional  EPA  offices. 

Authorities/Roles:  River-administering  agencies  are  directed  to  cooperate  with  the  EPA  and 
appropriate  state  water  pollution  control  agencies  “for  the  purpose  of  eliminating  or  diminishing 


A  spaceholder  —  storage  —  contract  is  a  type  of  repayment  contract.  Under  spaceholder  contracts  with 
the  BOR,  spaceholders  are  entitled  to  a  percentage  of  the  total  reservoir  capacity,  and  their  repayment  obligation 
is  based  on  this  capacity.  Water  that  accrues  to  this  capacity  is  available  for  the  spaceholder’ s  use  in  accordance 
with  the  contract  and  state  and  federal  law.  Water  accruing  to  this  space  which  is  not  used  during  the  year  is  carried 
over  in  the  individual  spaceholder’ s  account  and  managed  by  individual  spaceholders  for  use  in  future  years. 
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the  pollution  of  waters  of  the  river”  (Section  12(c)  of  the  WSRA).  The  CWA,  Floodplain  and 
Wetlands  Executive  Orders,  and  the  SDWA  provide  the  EPA’s  authority  to  protect  water  quality. 

Clean  Water  Act:  The  CWA  focuses  on  improving  water  quality  by  maintaining  and  restoring 
the  physical,  chemical  and  biological  integrity  of  the  nation’s  waters.  It  provides  a  compre¬ 
hensive  framework  of  standards,  technical  tools,  and  financial  assistance  to  address  the  many 
stressors  that  can  cause  pollution  and  adversely  affect  water  quality,  including  municipal  and 
industrial  wastewater  discharges,  polluted  runoff  from  urban  and  rural  areas,  and  habitat 
destruction. 

Implementation  of  CWA  programs  important  in  WSR  administration  is  typically  delegated  to 
state  agencies  and  also  Indian  tribal  governments,  with  the  EPA  maintaining  an  oversight  role. 
Key  CWA  programs  include:  water  quality  standards;  effluent  guidelines;  national  pollutant 
discharge  elimination  system  (NPDES);  nonpoint  sources;  total  maximum  daily  loads  (TMDLs); 
state  water  quality  certification;  and  permits  for  discharge  of  dredged  or  fill  material  in  waters 
of  the  United  States. 

Water  Quality  Standards:  Water  quality  standards  (Section  303  of  the  CWA)  consist  of 
three  interrelated  parts: 

1)  Uses  —  Uses  are  designated  by  states  and  authorized  Indian  tribal  governments. 
Fishable/swimmable  are  the  statutory  default  “uses.”  Uses  may  be  made  more 
specific  and  more  or  less  stringent.  However,  if  proposed  as  less  stringent,  the 
burden  is  to  show  that  default  uses  do  not  exist  or  are  not  reasonably  attainable. 

2)  Water  Quality  Criteria  —  The  criteria  measure  attainment  of  uses  and  can  be 
chemical,  biological  or  other.  The  EPA  and  states  are  identifying  and  adopting 
direct  indicators  of  environmental  health. 

3)  Antidegradation  Policy  -  EPA  regulations  require  states  to  adopt,  as  part  of  their 
water  quality  standards,  a  statewide  antidegradation  policy  to  maintain  existing 
uses  and  protect  high-quality  waters.  States  can  designate  Outstanding  Natural 
Resource  Waters,  which  afford  very  stringent  protection  by  prohibiting  nearly  all 
new  discharges,  and  for  that  reason  are  infrequently  adopted. 

Effluent  Guidelines:  The  EPA  is  responsible  for  developing  “Effluent  Guidelines”  under 
Section  304  of  the  CWA.  This  lengthy  and  expensive  process  requires  the  EPA  to 
identify,  for  each  industrial/pollution  source  sector,  the  best  practicable  (reasonably 
attainable)  control  technology.  This  technological  baseline  may  take  five-seven  years  to 
develop. 
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National  Pollutant  Discharge  Elimination  System:  The  CWA  (Section  402)  requires  that 
all  discharges  from  any  point  source  into  waters  of  the  United  States  must  obtain  an 
NPDES  permit.  By  point  sources,  the  EPA  means  discrete  conveyances  such  as  pipes 
or  man-made  ditches.  This  program  has  been  delegated  to  some  40  states.  These  permits 
incorporate  limitations  specified  through  effluent  guidelines.  Private  sector  facilities, 
municipal  sewage  treatment  works,  sizeable  municipal  and  industrial  stormwater  and 
sewage  system  outfalls,  and  major  animal  feedlots,  et  cetera,  require  permits  for 
discharge.  Irrigation  return  flows  are  specifically  exempted  from  regulation  as  point 
sources. 

Best  Management  Practices:  Section  3 19  of  the  CWA  requires  that  states  develop  and 
implement  programs  to  apply  “best  management  practices”  (BMPs)  to  nonpoint  sources, 
but  does  not  include  the  authority  to  ensure  implementation  of  BMPs  sufficient  to 
remedy  impairments.  State  programs  have  generally  relied  on  federal  funding  (from 
Section  319  grants  and  other  sources,  primarily  the  Farm  Bill)  to  encourage  use  of  BMPs. 
The  state  305(b)  reports  indicate  a  majority  of  water  quality  impairments  are  caused  by 
nonpoint  sources  of  pollution,  including  urban  stormwater  and  agricultural  and 
silvicultural  practices. 

Total  Maximum  Daily  Loads:  The  TMDL  process  is,  in  essence,  the  following:  States 
identify  specific  waters  where  quality  is  impaired  and  does  not  attain  designated  uses; 
states  set  priorities  to  remedy  such  impairments;  states  allocate  pollutant  loadings  among 
point  and  nonpoint  sources;  and  the  EPA  approves  state  actions  or  acts  in  lieu  of  the  state 
if  necessary.  Point  and  nonpoint  sources  are  then  reduced  to  achieve  the  pollutant 
loadings  established  by  the  TMDL  through  a  wide  variety  of  federal,  state,  Indian  tribal 
governments,  and  local  authorities,  programs  and  initiatives.  States  have  primary 
responsibility  for  developing  lists  and  the  TMDLs  under  Section  303(d)  of  the  CWA. 

For  waters  impaired  solely  or  primarily  by  nonpoint  sources,  each  state  must  develop  and 
describe  its  plan  for  implementing  load  allocations  for  nonpoint  sources,  and  must 
provide  reasonable  assurances  that  the  nonpoint  source  load  allocations  established  in  the 
TMDLs  will  be  achieved.  These  assurances  may  be  regulatory,  non-regulatory,  or 
incentive-based.  TMDL  implementation  may  involve  individual  landowners  and  public 
and  private  enterprises  engaged  in  agriculture,  forestry,  or  urban  development.  The 
primary  implementation  mechanism  is  the  state  section  3 1 9  nonpoint  source  management 
program  (BMPs)  coupled  with  local,  state  and  federal  land  management  programs  and 
authorities. 

Local  regulations  or  ordinances  related  to  zoning,  land  use,  and  stormwater  runoff  are 
often  used  to  abate  polluted  runoff.  Federal  land  management  agencies  have  responsi¬ 
bilities  to  resolve  nonpoint  source  problems  on  federally  owned  and  managed  lands.  A 
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federal  agency  may  establish  a  memorandum  of  understanding  with  the  state  water 
quality  agency  to  accomplish  implementation  of  nonpoint  source  controls  necessary  to 
meet  water  quality  standards,  and  implement  practices  through  federal  licenses  and 
permits.  Voluntary,  incentive-based  approaches  at  the  state  and  local  level  can  also  be 
used  to  implement  management  practices  for  controlling  nonpoint  source  pollution. 

Water  Quality  Certification:  States  have  the  authority  to  certify  whether  or  not  a 
proposed  activity  resulting  in  a  discharge  and  requiring  a  federal  license  or  permit  would 
comply  with  the  certifying  state’s  water  quality  standards  for  the  affected  waters.  States 
can  impose  conditions  on  the  activity  to  ensure  compliance  with  state  standards,  or  can 
veto  the  federal  license  or  permit  if  appropriate  conditions  cannot  ensure  compliance. 
Per  the  United  States  Supreme  Court’s  1994  decision  in  the  Public  Utility  District  of 
Jefferson  County  (State  of  Washington)  case,  these  standards  can  include  state  water 
quantity  (instream  flow)  as  well  as  quality  requirements. 

Dredged  or  Fill  Material :  The  United  States  Army  Corps  of  Engineers  is  the  permitting 
authority  for  the  federal  government  under  Section  404  of  the  CWA.  The  basic  premise 
of  the  program  is  that  no  discharge  of  dredged  or  fill  material  can  be  permitted  if  a 
practicable  alternative  exists  that  is  less  damaging  to  the  aquatic  environment,  or  if  the 
nation’s  waters  would  be  significantly  degraded.  Regulated  activities  are  controlled  by 
a  permit  review  process.  (Refer  to  the  more  detailed  discussion  of  the  United  States 
Army  Corps  of  Engineers  authorities.)  The  EPA  has  veto  authority  over  these  permits 
via  Section  404(c),  and  also  for  the  two  states  with  delegated  authority  (Michigan  and 
New  Jersey). 

Floodplain  and  Wetlands  Executive  Orders:  The  Floodplain  and  Wetlands  Executive 
Orders  strengthen  the  EPA’s  authorities  under  Section  404  to  avoid  adverse  impacts  and 
developments  within  floodplains  and  the  destruction  or  modification  of  wetlands  due  to 
construction.  Any  water  project  permitted  under  the  CWA  must  be  determined  under 
Section  404(b)  to  be  the  “least  environmentally  damaging  practicable  alternative,”  which 
means  that  an  applicant  for  a  permit  must  analyze  less  environmentally  damaging 
alternatives  which  can  achieve  the  objectives  of  the  proposed  project. 

President’s  Clean  Water  Action  Plan:  The  President’s  Clean  Water  Action  Plan  (Action  Plan), 
established  February  1998,  provides  new  opportunities  for  partnerships  to  monitor,  identify  and 
remedy  pollution  problems.  This  program  was  developed  from  a  directive  from  the  Vice- 
President  on  the  25th  anniversary  of  the  CWA.  It  recognized  the  substantial  progress  in  cleaning 
the  nation’s  waters  and  the  need  for  a  new  focus  on  largely  federal  coordination  to  address  waters 
impaired  by  a  nonpoint  source. 
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Federal  coordination  is  based  on  a  state’s  priority  setting  through  the  TMDL  program.  Federal 
land  management  agencies  ,are  to  ask  states  to  convene  joint  state  agency-public  processes 
including  federal  land  management  and  regulatory  agencies  in  the  assessment  of  watershed 
health.  They  are  further  directed  to  provide  technical  assistance  or  funding  support  for  these 
state  efforts.  The  Action  Plan  enables  states,  which  develop  and  prioritize  their  TMDL 
implementation  plans,  to  target  substantial  additional  federal  funding  and  receive  focused 
attention  from  federal  agencies. 

Safe  Drinking  Water  Act:  The  SDWA  was  established  to  protect  the  quality  of  drinking  water 
in  the  United  States.  This  law  focuses  on  all  waters  actually  or  potentially  designed  for  drinking 
use,  whether  from  above  ground  or  underground  sources.  Under  the  SDWA,  states  must  perform 
water  assessments  to  evaluate  the  susceptibility  of  water  systems’  source  water  to  contamination 
(using  federal  funds).  These  assessments  are  provided  to  water  system  users  and  the  public, 
informing  them  of  any  threats  to  the  quality  of  their  source  water  and  enabling  them  to  seek  help 
from  state  and  local  stakeholders.  States  can  also  use  a  percentage  of  annual  federal  funds  for 
any  kind  of  source  water  protection  program,  to  make  loans  for  voluntary  projects,  or  to  acquire 
land  or  easements  from  willing  sellers. 

Coordination  Processes:  EPA  (and  state  water  quality  agency)  staff  can  provide  considerable 
technical  expertise  and  information  related  to  the  water  quality  of  WSRs.  They  can  directly 
affect  WSRs  through  their  authorities  for  grants,  subsidized  loans,  and  permits.  Specific  water 
quality  and  extensive  other  related  information  is  available  on  a  watershed  basis  on  “Surf  Your 
Watershed”  at  the  EPA’s  web  site.  WSR  staff  can  also  provide  river-specific  water  quality  data 
and  assist  in  the  development  of  water  quality  standards  and  monitoring  strategies.  There  is 
considerable  opportunity  for  participation  in  a  state’s  development  of  the  TMDLs  and  to  help 
set  priorities  for  use  of  the  State  Revolving  Funds  for  water  quality  improvement  projects.  It  is 
important  for  river-administering  agency  and  EPA  staff  to  coordinate  on  any  activities  that  might 
affect  the  free-flowing  condition  of  a  WSR  or  a  congressionally  authorized  study  river  (i.e., 
subject  to  review  under  Section  7  of  the  WSRA). 


Farm  Service  Agency  ( www.fsa.usda.gov ) 

Description:  The  Farm  Service  Agency  (FSA)  administers  the  farm  credit  programs  of  the 
former  Farmers  Flome  Administration  through  national,  state  and  county  offices.  The  FSA 
makes  and  guarantees  loans  and  provides  credit  counseling  and  supervision  to  eligible  applicants 
who  operate  family-sized  farms  and  are  temporarily  unable  to  obtain  private,  commercial  credit. 
These  may  include  farmers  who  cannot  qualify  for  conventional  loans  because  of  insufficient  net 
worth,  or  those  who  have  suffered  financial  setbacks  from  natural  disasters.  Major  FSA  loan 
programs  include,  but  are  not  limited  to,  Farm  Ownership,  and  Farm  Operating  and  Emergency 
Loan  Assistance.  The  FSA  maintains  an  inventory  of  farm  properties  that  were  held  as  security 
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for  defaulted  loans;  these  properties  are  resold  to  eligible  buyers  or  may  be  transferred  to  other 
federal  or  state  agencies. 

Authorities/Roles:  The  authorities  for  the  FSA  to  maintain  an  inventory  of  defaulted  properties 
are  found  in  the  Consolidated  Farm  and  Rural  Development  Act.  The  FSA  is  responsible  for 
conducting  an  environmental  analysis  of  its  inventory  properties  under  the  National  Environ¬ 
mental  Policy  Act  (NEPA).  The  agency’s  regulation  is  located  at  7  CFR  Part  1940,  Subpart  G, 
Environmental  Program.  Exhibit  E  of  this  regulation  contains  implementing  procedures  for  the 
WSRA. 

The  FSA  has  a  responsibility  to  ensure  protection  for  all  resources  including  wetlands,  flood- 
plains,  threatened  or  endangered  species,  WSRs,  and  historical  sites  located  on  property  in  its 
inventory.  This  is  accomplished  through  easements  if  the  property  is  sold  or  through  restrictive 
language  in  the  conveyance  deed  if  transferred  to  a  federal  or  state  agency. 

Coordination  Processes :  The  FSA  official  responsible  for  processing  the  request  for  financial 
assistance  reviews  each  project  for  proximity  to  a  WSR,  a  congressionally  authorized  study  river, 
or  a  river  identified  in  the  Nationwide  Rivers  Inventory  (NRI).  (The  NRI  is  maintained  by  the 
National  Park  Service  (NPS)).  If  such  a  river  is  in  the  project  area,  or  the  project  has  the 
potential  to  affect  such  a  river,  the  FSA  official  initiates  consultation  with  the  river-administering 
agency  (or  the  NPS  for  NRI  rivers).  The  initial  point  of  contact  for  guidance  and  information 
on  issues  related  to  WSRs  is  the  FSA  State  Environmental  Coordinator  located  in  each  state 
office.  To  determine  if  agricultural  properties  are  on  the  FSA  inventory  list,  contact  the  State 
Executive  Director  of  the  FSA. 


Federal  Emergency  Management  Agency  ( www.fema.gov ) 

Description:  The  Federal  Emergency  Management  Agency  (FEMA)  is  an  independent  federal 
agency  reporting  to  the  President.  Founded  in  1979,  the  FEMA’s  mission  is  to: 

Reduce  the  loss  of  life  and  property  and  protect  our  institutions  from  all  hazards  by 
leading  and  supporting  the  nation  in  a  comprehensive,  risk-based  emergency  manage¬ 
ment  program  of  mitigation,  preparedness,  response  and  recovery. 

The  FEMA’s  responsibilities  include  coordinating  the  federal  response  to  floods  and  other 
disaster  assistance  to  states,  communities  and  individuals;  administering  the  National  Flood 
Insurance  Program  (NFIP);  and  administering  programs  providing  assistance  for  the  acquisition, 
relocation,  or  floodproofing  of  floodprone  buildings  and  other  mitigation  actions.  The  FEMA 
also  provides  technical  assistance  and  promotes  governmental  and  non-governmental  floodplain 
management  activities. 
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In  addition  to  a  headquarters  in  Washington,  D.C.,  the  FEMA  has  10  regional  offices. 

A  uthorities/Roles: 

National  Flood  Insurance  Program:  The  FEMA  administers  the  NFIP  established  by  the 
National  Flood  Insurance  Act  of  1968.  The  Flood  Disaster  Protection  Act  of  1973  and  the 
National  Flood  Insurance  Reform  Act  of  1994  made  significant  changes  to  the  program.  The 
purposes  of  the  NFIP  are  to:  (1)  better  indemnify  individuals  for  flood  losses  through  insurance; 
(2)  reduce  future  flood  damages  through  state  and  community  floodplain  management  regulation; 
and  (3)  reduce  federal  expenditures  for  disaster  assistance  and  flood  control.  Participation  in  the 
NFIP  is  voluntary.  However,  federal  agencies  are  prohibited  from  providing  financial  assistance 
for  acquisition  or  construction  of  buildings  in  the  floodplains  of  communities  that  do  not 
participate.  The  FEMA  can  only  provide  flood  insurance  in  communities  which  adopt  and 
enforce  floodplain  management  regulations  that  meet  or  exceed  minimum  criteria.  Generally, 
communities  adopt  floodplain  management  regulations  as  a  freestanding  ordinance  or 
incorporate  the  provisions  into  their  zoning  ordinances  or  building  codes. 

An  important  accomplishment  of  the  NFIP  has  been  mapping  the  nation’s  floodplains.  These 
maps  provide  the  basis  for  state  and  community  floodplain  management  regulations,  for 
calculating  flood  insurance  premiums,  and  for  determining  whether  or  not  flood  insurance  is 
required  for  buildings  as  a  condition  of  obtaining  mortgage  loans  or  other  federal  or  federally 
related  financial  assistance.  FEMA  flood  hazard  maps  are  also  used  by  states  and  communities 
for  emergency  management  and  for  land  use  and  water  resources  planning,  and  by  federal 
agencies  when  they  apply  Executive  Order  11988,  Floodplain  Management.  Floodplain  maps 
are  continuously  revised  to  reflect  changed  conditions. 

Most  flood  hazard  maps  designate  a  floodway  that  includes  the  channel  and  adjacent  floodplain 
areas  that  must  be  protected  in  order  to  maintain  the  capacity  of  the  floodplain  to  convey  flood 
waters.  Communities  must  prohibit  development  in  these  floodways  unless  it  can  be  shown  that 
development  would  cause  no  increase  in  flood  elevations.  Community  floodplain  management 
regulations  also  require  that  residential  buildings  be  elevated  to,  or  above,  the  elevation  of  the 
base  flood  (the  flood  that  has  a  one  percent  chance  of  occurring  during  any  given  year,  also 
known  as  the  100-year  flood).  Non-residential  buildings  can  either  be  elevated  or  floodproofed 
to  this  elevation. 

The  NFIP  also  has  established  a  Community  Rating  System  (CRS)  which  provides  discounts  on 
flood  insurance  premiums  in  those  communities  that  establish  floodplain  management  programs 
that  go  beyond  the  NFIP  minimum  requirements.  Under  the  CRS,  communities  receive  credit 
for  more  restrictive  regulations;  acquisition;  relocation  or  floodproofing  of  floodprone  buildings; 
preservation  of  open  space;  and  other  measures  that  reduce  flood  damages  or  protect  the  natural 
resources  and  functions  of  floodplains. 
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Acquisition/ Mitigation  Programs:  The  FEMA  also  administers  two  programs  that  can  fund  the 
acquisition,  relocation,  elevation,  or  floodproofing  of  floodprone  buildings  or  other  mitigation 
actions.  The  largest  of  these  is  the  Hazard  Mitigation  Grant  Program  established  under  Section 
404  of  the  Robert  T.  Stafford  Disaster  Relief  and  Emergency  Assistance  Act  of  1988.  This 
program  is  generally  administered  by  state  emergency  agencies  that  establish  funding  priorities 
and  select  projects.  Typically,  project  applicants  are  communities.  The  FEMA  also  administers 
the  Flood  Mitigation  Assistance  Program  established  by  the  National  Flood  Insurance  Reform 
Act  of  1994.  This  program  provides  funding  to  states  and  communities  for  flood  hazard  mitiga¬ 
tion  planning  and  for  mitigation  projects  that  protect  insured  buildings.  Under  both  programs, 
any  acquired  property  is  deeded  to  the  community  and  must  be  maintained  as  open  space. 

Under  Section  406  of  the  Robert  T.  Stafford  Disaster  Relief  and  Emergency  Assistance  Act,  the 
FEMA  provides  assistance  to  states,  communities,  and  certain  non-profit  organizations  for  the 
repair  of  damaged  buildings  and  other  public  facilities.  Additional  funding  is  provided  to 
mitigate  future  damages  to  those  facilities.  Funding  can  also  be  used  to  build  replacement 
facilities  outside  the  floodplain  in  lieu  of  repairing  the  damaged  facility. 

The  FEMA  also  has  a  new  initiative,  “Project  Impact:  Building  a  Disaster  Resistant 
Community,”  that  challenges  communities  to  undertake  actions  to  reduce  the  effects  of  natural 
disasters  through  a  public  and  private  sector  partnership.  The  goal  of  this  initiative  is  to  reduce 
the  personal  and  economic  costs  of  disasters  by  bringing  together  community  leaders,  businesses, 
and  citizens  to  implement  risk  reduction  activities  as  part  of  daily  decision  making  in  the 
community.  The  FEMA  provides  some  seed  money,  but  the  intent  is  to  leverage  other  public  and 
private  funding. 

Coordination  Processes:  Generally,  FEMA  programs  are  administered  through  states  and 
communities.  The  NFIP  floodplain  management  regulations  are  adopted  and  enforced  by 
participating  communities  as  part  of  their  land  use  ordinances  and  building  codes.  The  FEMA 
has  no  direct  involvement  in  the  administration  of  these  ordinances  and  codes.  The  FEMA’s  role 
is  to  provide  technical  assistance  and  to  monitor  enforcement  by  communities.  Communities 
that  do  not  enforce  their  floodplain  management  regulations  can  be  placed  on  probation  or 
suspended  from  the  program  if  enforcement  problems  cannot  be  resolved  through  technical 
assistance  and  consultation.  Communities  are  encouraged  to  adopt  more  restrictive  require¬ 
ments,  and  many  do  so. 

States  also  have  a  role  in  the  NFIP,  and  many  have  established  state  floodplain  management 
programs.  Each  state  has  designated  a  NFIP  state  coordinating  agency,  generally  the  state 
environmental  or  natural  resources  agency  or  the  state  emergency  management  agency.  Most 
states  provide  technical  assistance  to  communities  using  FEMA  funding,  their  own  funding,  or 
a  combination  of  the  two.  Many  states  have  adopted  floodplain  management  statutes  and 
regulations  and  have  established  and  funded  their  own  floodplain  management  programs.  If  the 
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state  requirements  are  more  restrictive  that  those  of  the  FEMA,  the  state  requirements  take 
precedence.  A  few  states  directly  regulate  some  categories  of  floodplain  development. 

For  declared  disasters,  the  FEMA  activates  the  Federal  Response  Plan,  which  has  27  signatory 
agencies.  The  Federal  Response  Plan  provides  a  framework  for  the  coordination  of  assistance 
to  states  and  communities  and  individuals  by  federal  agencies.  Disasters  are  declared  by  the 
President  at  the  request  of  the  governor  of  the  impacted  state  if  the  impacts  of  the  disaster  exceed 
the  ability  of  the  state  and  the  affected  communities  to  respond.  For  each  declared  disaster,  a 
federal  coordinating  officer  is  appointed  to  oversee  federal  assistance.  The  governor  appoints 
a  state  coordinating  officer  as  his  or  her  counterpart.  FEMA  assistance  for  the  repair  of  damaged 
public  buildings  and  other  facilities  is  provided  in  partnership  with  the  state  through  the  state 
emergency  management  agency. 

The  Hazard  Mitigation  Grant  Program  is  administered  by  state  emergency  management  agencies. 
The  point  of  contact  for  the  program  is  the  State  Hazard  Mitigation  Officer.  Applicants  for  pro¬ 
jects  include  state  and  local  governments,  certain  non-profit  organizations  or  institutions,  Indian 
tribes  or  authorized  tribal  organizations,  and  Alaska  Native  villages  or  organizations.  States 
develop  an  administrative  plan  that  governs  how  projects  are  selected  for  funding.  Projects  must 
be  cost  effective  and  meet  other  criteria  established  by  the  FEMA.  The  FEMA  must  also  comply 
with  the  NEPA  and  other  requirements  that  apply  to  federal  actions.  The  Flood  Mitigation 
Assistance  Program  is  also  administered  by  states  through  an  agency  designated  by  the  governor. 
This  agency  is  usually  the  state  emergency  management  or  natural  resource  agency. 

The  FEMA  also  promotes  and  coordinates  governmental  and  non-governmental  floodplain 
management  activities  and  is  a  consulting  agency  to  other  federal  agencies  on  issues  relating  to 
implementation  of  Executive  Order  11988,  Floodplain  Management.  The  FEMA  chairs  the 
Federal  Interagency  Floodplain  Management  Task  Force  that  develops  and  updates  the  Unified 
National  Program  for  Floodplain  Management. 


Federal  Energy  Regulatory  Commission  ( www.ferc.fed.us ) 

Description:  The  Federal  Energy  Regulatory  Commission  (FERC)  is  an  independent  federal 
commission  in  the  Department  of  Energy  with  the  exclusive  authority  to  license  non-federal 
water  power  projects  on  navigable  waterways  and  federal  lands.  The  Commission  is  composed 
of  five  members,  including  a  chairman,  all  appointed  by  the  President.  The  FERC’s  Offices  of 
Hydropower  Licensing  (OHL)  and  Pipeline  Regulation  (OPR)  handle  hydropower  and  pipeline 
matters,  respectively. 

The  OHL  and  OPR  are  headquartered  in  Washington,  D.C.  The  OHL  also  has  five  regional 
offices  located  in  Atlanta,  Georgia;  Chicago,  Illinois;  New  York,  New  York;  Portland,  Oregon; 
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and  San  Francisco,  California.  The  regional  offices  are  responsible  predominantly  for  dam  safety 
and  inspection  matters. 

Authorities/Roles:  The  FERC  is  involved  in  hydropower  licensing.  Section  7(a)  of  the  WSRA 
prohibits  the  FERC  from  licensing  the  construction  of  hydroelectric  facilities  “on  or  directly 
affecting”  rivers  included  in  the  National  System.  Section  7(b)  provides  the  same  prohibition 
for  congressionally  authorized  study  rivers.  Sections  7(a)  and  (b)  also  provide  a  standard  of 
evaluation  for  water  resource  projects  (including  hydroelectric  projects)  located  outside  of  the 
designated  or  congressionally  authorized  study  river  corridor.  The  Federal  Power  Act  (FPA) 
provides  the  FERC  with  exclusive  authority  in  the  issuance  of  an  original  license  and  relicensing 
of  non-federal  water  power  projects. 


The  FERC  has,  in  addition  to  hydropower  licensing,  the  authority  to  certify  oil  and  gas  pipelines 
via  the  Natural  Gas  Act.  The  WSRA  provides  specific  direction  in  Section  13(g)  that  the  river- 
administering  agency  “may  grant  easements  and  rights-of-ways  upon,  over,  under,  across,  or 
through  any  component  of  the  National  System  in  accordance  with  the  laws  applicable  to  the 
national  park  system  and  the  national  forest  system,  respectively:  Provided ,  That  any  conditions 
precedent  to  granting  such  easements  and  rights-of-ways  shall  be  related  to  the  policy  and 
purposes  of  this  Act.”  Thus,  the  river-administering  agencies  are  charged  with  granting  rights- 
of-ways  and  easements  for  pipelines  on  designated  rivers  conditioning,  their  grants  as 
appropriate. 


The  FERC’s  regulations  require,  for  processing  of  oil  and  gas  pipelines,  that  “applications  under 
Section  7  of  the  Natural  Gas  Act  shall  set  forth  all  information  necessary  to  advise  the 
Commission  fully  concerning  the  operation  .  .  .  [and]  construction  ...  for  which  a  certificate  is 
requested.  ...”  A  certificate  refers  to  the  Commission  order  authorizing  the  transportation  of 
natural  gas,  subject  to  provisions  of  the  Natural  Gas  Act,  and  the  related  construction  and 
operation  of  facilities.  Issuance  of  a  certificate  is  generally  subject  to  environmental  analysis 
under  the  NEPA.  FERC  regulations  further  provide  that  “where  a  proposed  facility  will  or  may 
be  located  in  or  routed  through  ...  any  park,  scenic,  wildlife,  or  recreational  areas,  officially 
designated  by  duly  constituted  public  authorities,  and  where  such  facility  may  have  a  significant 
effect  on  the  scenic,  historic,  wildlife  or  recreational  values  of  such  areas,  applicant  shall  state 
the  reasons  for  such  location  and  shall  list  federal,  state  and  local  agencies  having  jurisdiction 
which  have  been  or  will  be  consulted  prior  to  construction.”  Similarly,  activities  authorized 
under  a  blanket  certificate  must  be  “consistent  with  all  applicable  law  including  the  provisions 
of  the  Wild  and  Scenic  Rivers  Act.”4 


4  (A  blanket  certificate  allows  a  company  to  make  a  one-time  request  for  construction  and  operation  of 
certain  facilities  without  going  through  the  complete  application  process.  These  activities  are  generally  categorically 
excluded  from  the  need  for  environmental  analysis  under  the  NEPA.) 
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Coordination  Processes:  The  Commission  has  a  three-stage  consultation  process  for  hydro- 
power  licensing  that  requires  applicants  for  a  license  or  applicants  seeking  an  exemption  to 
identify  any  potential  conflicts  between  the  project  and  any  WSR  prior  to  filing.  If  a  conflict  is 
identified,  the  proponent  seldom  files  an  application. 

Once  an  application  is  filed,  the  FERC  routes  applications  for  preliminary  permits,  licenses  and 
exemptions  from  licensing  for  proposed  hydroelectric  facilities  to  the  river-administering 
agencies  for  determination  of  whether  the  project  is  “on  or  directly  affecting”  a  designated  WSR 
or  congressionally  authorized  study  river.  If  the  river-administering  agency  determines  that  any 
project  would  be  “on  or  directly  affecting”  a  designated  WSR  or  congressionally  authorized 
study  river,  the  permit,  license  or  exemption  application  may  be  dismissed  without  further 
processing.  FERC  recreation  and  land  use  staff  also  maintain  copies  of  the  current  list  of 
designated  WSRs  or  congressionally  authorized  study  rivers  as  a  basis  to  identify  whether  a 
project  has  the  potential  to  conflict  with  the  WSRA. 


The  FERC  is  subject  to  the  river-administering  agency’s  finding  relating  to  developments  (i.e., 
FERC-licensed  projects)  located  below/above,  or  on  a  tributary  to,  a  designated  WSR  or 
congressionally  authorized  study  river.  The  downstream/upstream  project  may  be  constructed 
(proposed  new  project)  or  reconfigured  and/or  operations  modified  (modification  or  relicense) 
as  long  as  the  proposed  or  existing  project  will  not  invade  the  area  or  unreasonably  diminish  the 
scenic,  recreational,  and  fish  and  wildlife  values  present  at  the  date  of  designation.5  Oppor¬ 
tunities  identified  in  the  river  management  plan  (or  other  plans)  may  be  used  to  recommend 
enhancements.  However,  such  recommendations  are  not  part  of  the  Section  7  determination,  nor 
binding  on  the  FERC.  In  general,  the  FERC  relies  on  Section  7  consultation  with  the  river- 
administering  agency  and,  absent  extraordinary  circumstances,  has  adopted  their  determination 
and/or  recommendations. 

For  rivers  determined  eligible  or  suitable  for  potential  inclusion  in  the  National  System  through 
agency  planning  processes,  (Section  5(d)(1)),  the  FERC  staff  relies  on  the  NRI  and  agency 
response  to  preliminary  permits,  and  license  or  exemption  applications.  Listing  on  the  NRI  or 
identification  as  an  eligible/suitable  river  through  agency  study  processes  does  not  prohibit  the 
FERC  from  licensing  a  project.  Only  congressionally  authorized  study  rivers  (Section  5(a))  are 
subject  to  Section  7(b)  of  the  WSRA.  It  is  important  to  identify  potential  conflicts  early  for 
consideration  in  the  FERC’s  NEPA  process. 


(Section  7(b)  provides  the  same  protection  to  congressionally  authorized  study  rivers  except  that  the 
qualifying  word  “unreasonably”  does  not  appear  before  “diminish.”  The  effect  is  to  provide  greater  protection  for 
study  rivers  during  the  shorter-term  study  process.) 
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The  WSRA  is  also  taken  into  consideration  in  certifying/licensing  oil  and  gas  pipeline  projects. 
If  such  a  project  involves  a  designated  WSR,  the  applicant  must  provide  the  information  required 
in  the  FERC’s  regulations,  including  information  pertaining  to  an  easement  or  right-of-way  under 
Section  13(g)  of  the  WSRA.  While  this  section  authorizes  the  granting  agency  to  establish  the 
conditions  pertinent  to  the  authorization,  agencies  typically  consult  with  each  other  before 
establishing  such  conditions.  This  occurs  primarily  as  a  result  of  consultation  requirements  of 
the  NEPA  rather  than  the  WSRA.  The  degree  of  consultation  depends  on  the  significance  of  the 
expected  impacts  of  the  project. 


Federal  Highway  Administration  ( www.Jhwa.dot.gov ) 


Description:  The  Federal  Highway  Administration  (FHWA)  works  with  land  managing  agencies 
to  design  and  build  highways  including  bridges  on  federal  lands.  The  FHWA  also  manages 
activities  conducted  under  the  Federal-aid  Highway  Program,  the  purpose  of  which  is  to  improve 
highway  and  transit  infrastructure;  it  is  a  grant-in-aid  and  cooperative  program  implemented  by 
state  transportation  agencies.  All  actions  under  the  program  for  surface  transportation 
improvements  are  planned,  designed  and  carried  out  by  state  agencies  or  by  local  authorities  on 
behalf  of  the  states.  The  FHWA  provides  oversight  and  approval  at  key  stages  of  development 
to  assure  actions  to  receive  Federal-aid  Highway  Funds  are  consistent  with  applicable  law, 
regulation  and  policy. 


The  FHWA  has,  in  addition  to  a  headquarters  office  in  Washington,  D.C.,  four  technical  resource 
centers  (Atlanta,  Georgia;  Baltimore,  Maryland;  Chicago,  Illinois;  and  San  Francisco,  Cali¬ 
fornia),  and  a  division  office  in  each  state.  The  technical  resource  centers  advise  and  assist  the 
division  (state)  offices.  The  division  offices  handle  day-to-day  project  coordination,  decision 
making  and  environmental  documentation. 

Authorities/Roles:  As  part  of  the  FHWA’s  role  in  managing  activities  under  the  Federal-aid 
Highway  Program,  the  agency  is  also  responsible  for  implementing  Section  4(f)  of  the 
Department  of  Transportation  Act  of  1966.  Section  4(f)  established  a  national  policy  for 
agencies  within  the  United  States  Department  of  Transportation  (USDOT)  to  preserve  the  natural 
beauty  of  public  park  land,  recreation  land,  wildlife  refuges,  and  significant  historic  sites. 
Agencies  in  the  USDOT  may  not  approve  any  actions  under  their  programs  which  require  the 
use  of  public  lands  from  these  areas  unless  there  is  no  feasible  and  prudent  alternative  to  the  use 
and  all  possible  actions  are  undertaken  to  minimize  harm  resulting  from  the  use. 


Publicly  owned  public  parks,  recreation  areas,  refuges,  and  historic  sites  in  a  WSR  corridor  are 
subject  to  Section  4(f).  Privately  owned  lands  in  a  WSR  corridor  are  not  subject  to  4(f)  except 
for  historic/archaeologic  sites  on,  or  eligible  for,  the  National  Register  of  Historic  Places.  Private 
lands  that  are  under  easement  establishing  long-term  and  continual  public  access  and  use  for 
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recreational  purposes  are  generally  subject  to  Section  4(f)  provisions.  Publicly  owned  lands  not 
open  to  the  general  public  (e.g.,  military  bases  and  any  other  areas  with  similar  restricted  access) 
are  not  subject  to  Section  4(f). 

Lands  in  WSR  corridors  managed  for  multiple  uses  may  or  may  not  be  subject  to  Section  4(f) 
depending  on  the  manner  in  which  they  are  administered  by  the  managing  agency.  Close 
examination  of  the  management  plan  is  required  prior  to  any  use  of  these  lands  for  transportation 
purposes.  Section  4(f)  would  apply  to  those  portions  of  the  land  designated  in  a  management 
plan  for  recreation  or  other  Section  4(f)  uses.  Where  the  management  plan  does  not  identify 
specific  uses  or  where  there  is  no  plan,  the  transportation  agency  must  consult  further  with  the 
river-administering  agency  to  make  a  Section  4(f)  determination. 

Aspects  of  the  FHWA’s  program  determined  to  be  a  water  resources  project  are  subject  to 
Section  7  of  the  WSRA.  This  requires  the  river-administering  agency  to  make  a  determination 
as  to  whether  there  are  “direct  and  adverse  effects”  to  the  values  of  a  WSR  or  congressionally 
authorized  study  river.  Although  Section  7  of  the  WSRA  generally  results  in  more  stringent 
control,  Section  4(f)  may  also  apply  to  bridges  which  cross  a  designated  WSR. 

Coordination  Processes:  Any  proposed  action  having  a  foreseeable  effect  on  a  WSR  or  a 
congressionally  authorized  study  river  is  identified  by  the  FHWA  early  in  the  planning  process. 
Such  identification  requires  the  FHWA  to  coordinate  with  the  river-administering  agency  and 
other  interested  parties.  These  activities  are  conducted  by  state  transportation  agencies  under  the 
auspices  of  the  FHWA’s  role  in  fulfilling  its  responsibilities  under  the  NEPA.  For  each 
alternative  under  consideration,  the  environmental  analysis  will  identify  the  potential  effects  on 
the  natural,  cultural  and  recreational  values  of  the  designated  or  study  river.  If  any  alternatives 
could  adversely  impact  the  values  for  which  a  river  was  designated,  or  foreclose  options  to 
designate  a  congressionally  authorized  study  river,  those  alternatives  cannot  be  selected  absent 
elimination  of  adverse  effects.  The  state  department  of  transportation’s  NEPA  analysis  (for  the 
FHWA)  does  not  substitute  for  a  Section  7  determination  by  the  river-administering  agency. 

To  minimize  potential  conflict  with  Federal-aid  Highway  proposals,  it  is  important  for  river- 
administering  agency,  FHWA,  and  state  department  of  transportation  staff  to  coordinate. 
Establishing  this  contact  is  important  for  WSRs  with  existing  transportation  systems  (or  those 
with  potential  for  expansion)  within  the  corridor.  Coordination  should  occur  early  in  the 
planning  process  to  avoid  or  greatly  minimize  possible  adverse  consequences. 


Natural  Resources  Conservation  Service  ( www.nrcs.usda.gov ) 

Description:  The  Natural  Resources  Conservation  Service  (NRCS),  formerly  the  Soil  Conser¬ 
vation  Service,  provides  technical  and  financial  assistance  through  local  conservation  districts 
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to  land  users,  communities,  watershed  groups,  federal  and  state  agencies,  Indian  tribes,  and 
others  at  their  request.  The  NRCS  works  with  state  and  local  conservation  staff  to  care  for 
natural  resources  on  private  lands.  The  NRCS  also  develops  comprehensive  technical  guidance 
for  conservation  planning  and  assistance  and  provides  financial  assistance  focused  on  non- 
federal  lands. 

The  NRCS  has  a  headquarters  in  Washington,  D.C.,  six  regional  (administrative)  offices,  and 
state  and  field  offices.  The  state  offices  work  with  state  conservation  agencies  and  field  offices. 
At  the  field  level,  NRCS  conservationists  provide  onsite  assistance  to  solve  specific  natural 
resource  problems. 

Authorities/Roles:  The  NRCS  works  with  some  3,000  local  conservation  districts  to  provide 
cost-sharing  and  technical  assistance  on  private  lands.  This  partnership  is  supported  by 
personnel  and  funds  provided  by  the  Conservation  Technical  Assistance  (CTA)  program,  the 
base  program  for  the  NRCS.  The  CTA  program  is  focused  on  locally  led  conservation  as  the 
starting  place  for  all  NRCS  programs.  Locally  led  conservation  begins  with  an  assessment  of 
conservation  needs  and  includes  identification  of  the  assistance  available  to  the  community 
through  government  and  non-governmental  sources.  For  example,  the  NRCS  may  facilitate 
watershed  inventories/assessments  and  provide  planning  and  technical  assistance  to  resolve 
resource  issues. 

Many  of  the  NRCS’s  cost-share  and  technical  assistance  programs  are  implemented  through  the 
CTA,  including  water  quality  demonstration  projects,  National  Resources  Inventory,  technology 
and  data  base  development,  conservation  of  wetlands  (Swampbuster),  and  erosion  control  on 
highly  erodible  lands.  Technical  assistance  and  policy  administration  are  also  provided  under 
the  CTA.  There  are  also  United  States  Department  of  Agriculture  (USD A)  financial  incentive 
programs  that  NRCS  assists  with,  primarily  by  providing  technical  assistance.  These  programs 
include  the  Conservation  Reserve  Program  (CRP),  Environmental  Quality  Incentive  Program 
(EQIP),  Wildlife  Habitat  Incentives  Program  (WHIP),  and  Forestry  Incentives  Program  (FIP). 
The  CRP  encourages  farmers  to  convert  highly  erodible  cropland  or  other  sensitive  acreage  to 
natural  vegetative  cover  with  cost-share  provided  for  establishment.  The  EQIP  provides 
assistance  to  farmers  and  ranchers  for  development  of  a  conservation  plan  which  includes 
structural,  vegetative  and  land  management  practices  on  eligible  land.  Cost-share  payments  are 
made  for  implementation  with  50  percent  of  the  funding  targeted  at  natural  resource  concerns 
relating  to  livestock  production.  The  WHIP  provides  financial  incentives  to  develop  fish  and 
wildlife  habitat  on  private  lands.  The  FIP  supports  good  forestry  management  practices  on 
private  lands. 

The  NRCS  administers  the  Wetlands  Reserve  Program  (WRP)  that  is  a  voluntary  program  to 
restore  and  protect  wetlands  on  private  property.  Landowners  receive  financial  incentives  to 
enhance  wetlands  in  exchange  for  retiring  marginal  agricultural  land.  Landowners  who  choose 
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to  participate  in  the  WRP  may  sell  a  conservation  easement  or  enter  into  a  cost-share  restoration 
agreement  with  the  USDA  to  restore  and  protect  wetlands.  The  landowner  voluntarily  limits 
future  use  of  the  land,  yet  retains  private  ownership.  The  landowner  and  the  NRCS  develop  a 
plan  for  restoration  and  maintenance  of  the  wetland. 

In  addition  to  a  role  in  conservation  planning,  the  NRCS  has  authorities  in  watershed  and  flood 
protection.  This  authority  is  provided  under  the  Watershed  Protection  and  Flood  Prevention  Act 
(P  L.  83-566),  and  the  Emergency  Watershed  Protection  Program  (Section  216  of  P.L.  81-516). 

The  Watershed  Protection  and  Flood  Prevention  Act  authorizes  technical  and  financial  assistance 
to  local  sponsoring  organizations  for  planning  and  implementing  watershed  projects.  Many 
water-related  issues  may  be  addressed  through  this  program  including:  (1)  preventing  damage 
from  erosion,  floodwater  and  sediment;  (2)  furthering  the  conservation,  development  and 
utilization  and  disposal  of  water;  or  (3)  conserving  and  properly  using  land.  This  Act  is  limited 
to  watershed  areas  of  less  than  250,000  acres  and  is  often  referred  to  as  the  “small  watershed 
program.”  Project  sponsors  are  units  of  state  and  local  government  and  organizations  created 
by  state  law.  Typically  these  include  soil  and  water  conservation  districts;  counties; 
municipalities;  state  agencies;  or  watershed,  flood  control,  conservancy,  drainage,  irrigation,  or 
other  special  purpose  districts.  The  program  emphasizes  planning  through  interdisciplinary 
teams  including  the  sponsors,  other  agencies,  and  environmental  groups.  In  recent  years,  projects 
have  focused  on  land  treatment  measures  to  solve  natural  resource  problems  such  as  substandard  9 

water  quality  and  loss  of  wildlife  habitat. 

The  Emergency  Watershed  Protection  Program’s  (EWP)  purpose  is  to  assist  in  relieving 
imminent  hazards  to  life  and  property  from  floods  and  the  products  of  erosion  created  by  natural 
disasters.  Authorized  EWP  technical  and  financial  assistance  are  available  in  an  emergency. 

Examples  include:  removing  debris  from  stream  channels  and  bridge  abutments,  reshaping  and 
protecting  eroding  streambanks,  repairing  levees  and  structures,  and  reseeding  damaged  land 
areas.  Sponsors  of  individual  projects  may  be  local  officials  of  city,  county  and  state  govern¬ 
ment;  Indian  tribes;  or  watershed  authorities.  They  provide  the  legal  authority  to  obtain  land  and 
water  rights  and  necessary  permits.  The  sponsors  further  agree  to  provide  local  cost-sharing  for 
construction  and  for  the  operation  and  maintenance  of  completed  emergency  measures. 

Coordination  Processes:  River-administering  and  NRCS  staff  should  work  through  local 
watershed  authorities  (soil  and  conservation  districts)  to  identify  opportunities  to  protect  and 
enhance  WSRs.  Watershed/basin  planning  efforts  facilitated  by  NRCS  staff  provide  an  oppor¬ 
tunity  to  address  activities  inside  and  outside  a  WSR  corridor.  NRCS  and  conservation  district 
staff  may  also  provide  for  effective  networking  with  local  landowners.  It  is  important  for 
river-administering  and  NRCS  staff  to  coordinate  on  any  NRCS  activities  that  might  affect  the 
free-flowing  condition  of  a  WSR  or  a  congressionally  authorized  study  river  (i.e.,  projects 
subject  to  review  under  Section  7  of  the  WSRA). 
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Rural  Development  ( www.rurdev.usda.gov ) 

The  USD  A  Rural  Development  was  created  in  1994  when  rural  economic  and  community 
development  programs,  previously  splintered  among  various  USD  A  agencies,  were  merged  into 
a  new  mission  area.  With  this  action,  the  Farmers  Home  Administration,  Rural  Development 
Administration,  Rural  Electrification  Administration,  and  Agricultural  Cooperative  Service 
passed  into  history,  with  their  services  carried  on  by  USD  A  Rural  Development.  Rural 
Development  programs  are  administered  through  three  services:  Rural  Business-Cooperative 
Service  (RBS),  Rural  Housing  Service  (RHS),  and  Rural  Utilities  Service  (RUS).  Programs  and 
services  are  provided  through  Rural  Development’s  network  of  state  and  local  offices.  The 
initial  point  of  contact  for  guidance  and  information  on  issues  relating  to  the  WSRA  is  the  State 
Environmental  Coordinator,  located  in  each  state  office.  The  description  for  the  three  Rural 
Development  services  follow. 


Rural  Business-Cooperative  Services  ( www.rurdev.usda.gov/rbs/ ) 


The  RBS  is  a  federal  financing  agency  within  the  USD  A.  The  RBS  was  the  result  of  combining 
the  business  programs  of  the  former  Farmers  Home  Administration  and  Rural  Development 
Administration,  the  economic  development  programs  of  the  former  Rural  Electrification 
Administration,  and  the  Agricultural  Cooperative  Service.  The  RBS  provides  financial 
assistance  in  the  form  of  direct  loans,  loan  guarantees,  and  grants  for  several  different  programs. 
Major  RBS  programs  include:  Business  and  Industry  Guaranteed  and  Direct  Loans  to  create  jobs 
and  improve  the  economic  and  environmental  climate  in  rural  areas;  Intermediary  Relending 
Program  Loans  to  finance  business  facilities  and  community  development  projects  through 
eligible  intermediaries  in  rural  areas;  Rural  Business  Enterprise  Grants  to  help  public  bodies, 
non-profit  corporations,  and  Indian  tribal  groups  finance  and  facilitate  development  of  small  and 
emerging  private  business  enterprises  in  rural  areas;  and  Rural  Economic  Development  Loans 
and  Grants  to  create  new  jobs,  retain  existing  jobs,  and  finance  economic  development  through 
RUS  electric  or  telecommunications  borrowers  in  rural  areas. 


Authorities/Roles:  The  authorities  for  RBS  activities  are  found  in  the  Consolidated  Farm  and 
Rural  Development  Act,  the  Food  Security  Act  of  1985,  the  Rural  Electrification  Act  of  1936, 
and  the  Cooperative  Marketing  Act  of  1926.  The  RBS  is  responsible  for  conducting  an  environ¬ 
mental  analysis  of  its  projects  under  the  NEPA.  The  agency’s  environmental  regulation  is 
located  at  7  CFR  Part  1940,  Subpart  G,  Environmental  Program.  Exhibit  E  of  the  regulation 
contains  implementing  procedures  for  the  WSRA. 

Coordination  Processes:  The  RBS  official  responsible  for  processing  the  request  for  financial 
assistance  reviews  each  project  for  proximity  to  a  WSR,  a  congressionally  authorized  study  river, 
or  a  river  identified  in  the  NRI.  If  such  a  river  is  in  the  project  area,  or  the  project  has  the 
potential  to  affect  such  a  river,  the  Rural  Development  official  initiates  consultation  with  the 
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river-administering  agency  (or  the  NPS  for  NRI  rivers).  The  initial  point  of  contact  for  guidance 
and  information  on  issues  related  to  WSRs  is  the  State  Environmental  Coordinator  located  in 
each  state  office. 

Rural  Housing  Service  ( www.rurdev.usda.gov/rhs/) 

Description:  The  RHS  is  a  federal  financing  agency  within  the  USD  A.  The  RHS  consists  of 
the  rural  housing  programs  and  community  facility  programs  of  the  former  Farmers  Home 
Administration.  The  RHS  provides  financial  assistance  in  the  form  of  direct  loans,  loan 
guarantees,  and  grants  for  several  different  programs.  Major  RHS  programs  include:  Home 
Ownership  Loans  to  help  low-income  households  purchase,  construct,  repair,  or  relocate  homes; 
Home  Improvement  and  Repair  Loans  and  Grants  which  enable  low-income  rural  homeowners 
to  remove  health  and  safety  hazards  from  their  homes  and  to  make  homes  accessible  for  people 
with  disabilities;  Rural  Rental  Housing  to  finance  construction  of  rental  housing  for  low-  and 
moderate-income  individuals  and  cooperative  housing  for  elderly  or  disabled  persons;  and 
Community  Facilities  Direct  Loans,  Loan  Guarantees,  and  Grants  to  help  construct,  enlarge, 
extend,  or  otherwise  improve  community  facilities  providing  essential  services  in  rural  areas  and 
towns.  Such  essential  facilities  include,  but  are  not  limited  to,  municipal  buildings,  hospitals, 
fire  and  rescue,  roads,  and  gas  pipelines. 

Authorities/Roles:  The  authorities  for  RHS  activities  are  found  in  the  Housing  Act  of  1949  and 
the  Consolidated  Farm  and  Rural  Development  Act.  The  RHS  is  responsible  for  conducting  an 
environmental  analysis  of  its  projects  under  the  NEPA.  The  agency’s  regulation  is  located  at  7 
CFR  Part  1940,  Subpart  G,  Environmental  Program.  Exhibit  E  of  the  regulation  contains 
implementing  procedures  for  the  WSRA. 

Coordination  Process:  The  RHS  official  responsible  for  processing  the  request  for  financial 
assistance  reviews  each  project  for  proximity  to  a  WSR,  a  congressionally  authorized  study  river, 
or  a  river  identified  in  the  NRI.  If  such  a  river  is  in  the  project  area  or  the  project  has  the 
potential  to  affect  such  a  river,  the  Rural  Development  official  initiates  consultation  with  the 
river-administering  agency  (or  the  NPS  for  NRI  rivers).  The  initial  point  of  contact  for  guidance 
and  information  on  issues  related  to  WSRs  is  the  State  Environmental  Coordinator  located  in 
each  state  office. 

Rural  Utilities  Service  ( www.rurdev.usda.gov/rus/) 

Description:  The  RUS  is  a  federal  financing  agency  within  the  USD  A.  The  agency  consists  of 
the  electric  and  telecommunications  programs  from  the  Rural  Electrification  Administration  and 
the  water  and  waste  program  from  the  Farmers  Home  Administration.  The  RUS  provides 
financial  assistance  in  the  form  of  direct  loans,  loan  guarantees,  and  grants  to  rural  cooperatives, 
corporations,  and  public  entities  for  the  installation  of  rural  electric,  telecommunications,  water 
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and  waste  systems,  and  solid  waste  facilities.  The  RUS  does  not  construct,  operate,  or  manage 
such  facilities,  nor  does  it  obtain  right-of-way  easements  or  property  acquisitions.  Electric  and 
telecommunications  applications  are  processed  at  the  national  level,  whereas  water  and  waste 
projects  are  administered  by  Rural  Development  state  and  local  staff. 

Authorities/Roles:  Authority  for  the  electric  and  telecommunications  programs  is  the  Rural 
Electrification  Act  of  1 936.  Authority  for  the  water  and  waste  program  is  the  Consolidated  Farm 
and  Rural  Development  Act,  Section  306.  The  RUS  is  responsible  for  conducting  an 
environmental  analysis  of  its  federal  actions  under  the  NEPA.  RUS  Environmental  Policies  and 
Procedures  for  implementing  the  NEPA  are  contained  in  7  CFR  Part  1794.  The  RUS  has  revised 
7  CFR  Part  1794  to  include  the  water  and  waste  program. 

Environmental  documents  for  electric  and  telecommunications  program  proposals  are  prepared 
by  the  applicant  and/or  consultant  under  the  agency’s  guidance  and  direction.  These  documents 
are  submitted  to  the  national  office  for  review  by  staff  environmental  protection  specialists.  The 
environmental  analyses  for  water  and  waste  program  proposals  are  prepared  in  conjunction  with 
engineering  planning  and  design  by  the  project  proponents  under  the  RUS’s  guidance  and 
oversight.  Under  this  procedure,  the  Rural  Development  specialists  and  State  Environmental 
Coordinator  manage  the  environmental  review  process  and,  ultimately,  approve  the 
environmental  review  document.  The  level  of  analysis  each  proposal  receives  is  based  on  the 
thresholds  established  in  7  CFR  Part  1794.  Detailed  instructions  in  the  preparation  of  environ¬ 
mental  documentation  are  contained  in  environmental  guidance  bulletins.  RUS  Bulletins 
1794A-600  and  1794A-601  apply  to  electric  and  telecommunications  program  proposals  and 
RUS  Bulletin  1794A-602  applies  to  water  and  waste  program  proposals. 

Coordination  Process:  The  RUS  has  no  separate  procedure  for  compliance  with  the  WSRA. 
The  agency  relies  on  identification  of  specific  WSR  issues  for  most  actions  through  instructions 
contained  in  the  guidance  bulletins.  For  proposals  that  normally  require  an  environmental  impact 
statement,  the  agency  relies  on  identification  of  specific  WSR  issues  in  the  scoping  process. 


U.S.  Army  Corps  of  Engineers  (www.usace.army.mil) 

Description:  The  United  States  Army  Corps  of  Engineers  (ACOE)  is  involved  in  three  broad 
program  areas  related  to  WSRs:  civil  works  (navigation,  hydropower,  flood  control,  irrigation 
and  water  supply,  fish  and  wildlife  conservation  enhancement,  regulation  of  construction  and 
dredged  and  fill  material  discharges  into  aquatic  areas,  and  outdoor  recreation);  reimbursable 
support  of  other  federal  agencies  (such  as  the  EPA’s  “Superfund”  program);  and  responding  to 
emergency  relief  activities  directed  by  other  federal  agencies. 
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The  ACOE’s  headquarters  is  in  Washington,  D.C.,  with  eight  division  offices  and  37  districts 
offices  located  throughout  the  nation. 

Authorities/Roles:  The  ACOE  has  a  variety  of  authorities  and  programs  that  could  influence 
flows  below  or  above  a  WSR.  The  ACOE  Civil  Works  program  is  primarily  a  construction 
function  that  has  resulted  in  numerous  projects  that  provide  a  wide  range  of  water  storage  and 
flow  manipulation  activities.  Water  storage  may  be  to  meet  anticipated  requirements  for 
legislatively  authorized  flood  reduction  projects  or  to  assure  sufficient  channel  depths  for 
authorized  navigation  projects.  Most  recently,  by  law  (Water  Resource  Development  Acts  of 
1986,  1990,  1992  and  1996)  and  administrative  policy,  environmental  protection  has  been 
designated  as  one  of  the  primary  missions  of  Civil  Works  (along  with  navigation  and  flood 
control).  In  response  to  this  new  primary  mission,  the  ACOE  has  established  an  aggressive 
program  of  ecosystem  restoration  studies  and  project  implementation  throughout  the  nation. 

Consideration  of  WSR  status/potential  and  associated  requirements  are  an  integral  part  of  the 
planning,  project  recommendation,  and  selection  process  for  civil  works.  However,  reallocation 
or  modifications  of  water  flows,  even  for  environmental  protection/ecosystem  restoration 
projects,  must  be  compatible  with  existing  purposes.  Any  need  to  change  flow/water  allocations 
from  original  purposes  would  require  legislation. 

Development  of  hydropower  by  the  ACOE  occurs  when:  (1)  non-federal  development  is  9 

impractical;  and  (2)  addition  of  hydropower  purposes  maximizes  sustained  public  benefits  for 
all  desirable  purposes,  including  power.  Non-federal  power  developments  may  be  constructed 
at  ACOE  projects  through  the  FERC-licensing  process.  Additionally,  it  is  ACOE  policy  to 
encourage  non-federal  interests  to  develop  such  hydropower  potential  where  it  is  feasible  and 
not  authorized  for  federal  development. 

The  ACOE’s  regulations  are  found  at  33  CFR  320-330.  Section  404  of  the  CWA  authorizes  the 
ACOE  to  regulate,  through  permits,  the  discharge  of  dredged  or  fill  material  into  waters  of  the 
United  States,  including  wetlands.  Section  10  of  the  Rivers  and  Harbors  Act  of  1 899  authorizes 
the  ACOE  to  regulate,  through  permits,  structures  and  work  in  navigable  waters  of  the  United 
States.  The  scope  of  the  ACOE  jurisdiction  pursuant  to  these  regulatory  authorities  is  defined 
at  33  CFR  328-329.  ACOE  permit  applications  for  activities  in  WSRs  are  subject  to  the 
provisions  of  Section  7  of  the  WSRA. 

Regulated  activities  are  controlled  by  a  permit  review  process.  An  individual  permit,  which 
includes  a  public  comment  process,  is  usually  required  for  projects  with  more  than  minimal 
impacts.  For  discharges  that  will  have  only  minimal  adverse  effects,  the  ACOE  often  grants 
general  permits.  These  may  be  issued  on  a  nationwide,  regional  or  state  basis  for  particular 
categories  of  activities  as  a  means  to  expedite  the  permitting  process  (e.g.,  minor  road  crossings, 
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utility  line  backfill  and  bedding).  However,  all  types  of  ACOE  permits  for  water  resources 
projects  require  a  written  determination  by  the  river-administering  agency. 


Coordination  Processes:  Federal  assistance,  as  defined  by  the  river- administering  agencies, 
includes  ACOE  permits.  A  permit  from  the  ACOE  will  require  a  Section  7  determination  by  the 
river-administering  agency  when  the  proposal  occurs  in  a  designated  river  or  congressionally 
authorized  study  river  and  is  a  water  resources  project;  i.e.,  affects  the  river’s  free-flowing 
condition.  The  ACOE  process  requires  a  written  determination  from  the  river-administering 
agency  for  such  projects.  It  is  very  important  for  WSR  administrators  to  develop  a  close  working 
relationship  with  regional  and  district  ACOE  staff  to  participate  in  the  review  and  evaluation 
process. 


U.S.  Coast  Guard  ( www.uscg.mil ) 


Description:  The  United  States  Coast  Guard  (USCG)  has  broad,  multifaceted  jurisdictional 
authority  for  management  of  activities  over  all  waters  subject  to  jurisdiction  of  the  United  States. 
Navigable  waters  for  USCG  purposes  are  based  on  use  or  susceptibility  for  use  as  water  traffic 
highways  for  substantial  interstate  or  foreign  commerce.  USCG  regulations  that  may  affect 
WSRs  include  the  Inland  Navigation  Rules,  boating  safety,  marine  sanitation  devices,  licensing 
and  operational  requirements  for  uninspected  vessels,  and  bridges. 


The  USCG  headquarters  is  in  Washington,  D.C.,  with  nine  district  offices. 

Authorities/Roles:  The  statutory  basis  for  the  USCG  law  enforcement  mission  (14  U.S.C.  2)  is 
broad:  “The  USCG  shall  enforce  or  assist  in  the  enforcement  of  all  applicable  federal  laws  on, 
under,  and  over  the  high  seas  and  waters  subject  to  the  jurisdiction  of  the  United  States.”  These 
include  laws  pertaining  to  vessel  numbering,  casualty/accident  reporting,  equipment 
requirements,  aids  to  navigation,  inspection  of  small  passenger  vessels,  licensing  of  operators, 
boating  under  the  influence  of  alcohol  or  drugs,  and  permitting  of  bridges. 


Inland  Navigation  Rules:  The  Inland  Navigation  Rules  govern  the  conduct  of  all  vessels  upon 
the  inland  waters  of  the  United  States.  Their  primary  purpose  is  to  prevent  collisions  between 
vessels,  and  they  specify  actions  to  be  taken  by  vessels  in  various  meeting,  crossing  and 
overtaking  situations.  They  also  specify  navigation  lights  that  assist  in  identifying  another 
vessel’s  aspect  at  night  and  any  special  activity  in  which  they  may  be  engaged. 

Vessel  Numbering  and  Casualty/Accident  Reporting:  Under  33  CFR  Parts  173  and  174,  all 
undocumented  vessels  propelled  by  machinery  of  any  kind  are  required  to  be  numbered  by  the 
state  (or  the  USCG  in  Alaska),  and  accidents  must  be  reported  to  the  state.  In  addition,  some 
states  require  sail-only  or  manually  propelled  vessels  (e.g.,  canoes/kayaks)  to  be  numbered. 
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Equipment  Requirements:  Federal  requirements  on  equipment  that  must  be  carried  on  board 
recreational  vessels  are  defined  in  33  CFR  Part  175. 

Aids  to  Navigation:  The  USCG  has  the  authority  to  establish  aids  to  navigation  in  the  navigable 
waters  of  the  United  States  as  defined  in  33  CFR  Part  2.  In  addition,  the  USCG  may,  at  a  state’s 
request,  designate  specific  bodies  of  water  not  marked  by  the  federal  government  as  state  waters 
for  private  aids  to  navigation.  The  state  may  then  regulate  the  establishment  of  aids  to  navigation 
in  those  waters,  provided  the  aids  themselves  conform  to  the  United  States  Aids  to  Navigation 
System. 

Inspection  of  Small  Passenger  Vessels:  The  USCG  is  also  responsible  for  the  inspection  of  small 
passenger  vessels  and  the  licensing  of  their  operations  (46  CFR  Subchapter  T).  The  definition 
of  “small  passenger  vessel”  includes  river  craft  operators  (e.g.,  whitewater  raft  operators) 
carrying  more  than  six  passengers,  including  at  least  one  passenger  for  hire;  chartered  with  crew 
provided  and  more  than  six  passengers;  and  chartered  with  no  crew  and  carrying  more  than  12 
passengers.  Licensing  enables  the  USCG  to  ensure  that  vessel  operators  possess  relevant  skills 
and  experience  for  safe  operation  and  that  all  safety  equipment  is  on  board.  One  opportunity 
presently  being  explored  is  the  ability  of  the  USCG  to  secure  legislation  to  allow  third-party 
certification  of  river  craft  on  remote  waters  (i.e.,  allow  the  river-administering  agency  to  inspect 
river  craft  on  remote  waters). 

Licensing  of  Operators:  The  operator  of  a  boat  carrying  no  more  than  six  passengers,  at  least 
one  of  whom  must  be  a  passenger  for  hire,  is  required  to  hold  a  license  as  an  operator  of 
uninspected  passenger  vessels.  If  more  than  six  passengers,  at  least  one  of  whom  must  be  a 
passenger  for  hire,  the  operator  must  hold  a  license  as  a  master.  These  licenses  may  be  limited 
if  the  nature  of  the  boat’s  operation  do  not  warrant  the  imposition  of  all  prerequisites  for  the 
full-scope  license.  Commercial  boat  operators  should  review  their  intended  operations  with  a 
USCG  Marine  Safety  Office  for  a  determination  of  the  applicable  requirements. 

Boating  Under  the  Influence  of  Alcohol  or  Drugs  (BUI):  USCG  enforcement  of  BUI  under  46 
U.S.C.  2302(c)  and  33  CFR  Part  95  is  conducted  in  conjunction  with  normal  operations. 
Violations  may  result  in  issuance  of  a  civil  penalty  citation,  detention  in  lieu  of  arrest 
(subsequent  transfer  to  state  or  local  enforcement  officials),  or  arrest.  On  WSRs,  enforcement 
of  this  law  would  primarily  fall  to  the  federal  river-administering  agencies  or  to  state  officers 
(most  states  also  have  BUI  laws). 

Permitting  of  Bridges:  Under  the  several  federal  bridge  statutes,  the  USCG  is  responsible  for 
ensuring  that  bridges  and  causeways  across  navigable  waters  of  the  United  States  provide  for  the 
reasonable  need  of  navigation.  Functional  workload  activities  which  accomplish  this  statutory 
mandate  include: 
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•  Approval  of  the  location  and  clearances  of  bridges  through  a  permitting  process  for  the 
construction,  modification,  maintenance  and  operation  of  bridges  to  provide  for  the 
reasonable  needs  of  navigation. 

•  Regulating  the  operation  of  drawbridges  to  balance  the  needs  of  both  land  and  marine 
traffic. 

•  Removing  or  altering  bridges  which  have  become  unreasonable  obstructions  to 
navigation  through  no  fault  of  the  owner. 

•  Regulating  the  lighting  and  marking  of  bridges. 

•  Ensuring  compliance  with  the  NEPA  and  other  federal  environmental  control  laws  as 
may  be  applicable  to  bridge  actions. 


Notice  and  opportunity  for  comment  is  afforded  all  interested  parties  on  proposed  bridge  projects 
and  drawbridge  operating  regulations. 


Coordination  Processes:  River-administering  agencies  should  coordinate  and  formalize 
enforcement  of  all  applicable  state  and  federal  laws  with  state  boating  agencies  and  the  USCG. 
Agencies  may  be  able  to  enforce  USCG  regulations  through  various  mechanisms,  including 
permit  administration  or  regulatory  reference.  Boater  education  should  be  coordinated  through 
state  boating  agencies  and  the  USCG  Auxiliary  or  the  United  States  Power  Squadrons.  Aspects 
of  the  USCG  bridge  permitting  process  are  subject  to  Section  7  of  the  WSRA,  including 
permitting  a  new  bridge  or  modifying  an  existing  structure. 
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ACOE 

Army  Corps  of  Engineers 

Act 

Wild  and  Scenic  Rivers  Act  (see  “WSRA”  below) 

ANILCA 

Alaska  National  Interest  Lands  Conservation  Act 

BLM 

Bureau  of  Land  Management 

BMP 

Best  Management  Practice 

BOR 

Bureau  of  Reclamation 

BPA 

Bonneville  Power  Administration 

BWCAW 

Boundary  Waters  Canoe  Area  Wilderness 

CFR 

Code  of  Federal  Regulations 

cfs 

Cubic  Feet  Per  Second 

Council 

Interagency  Wild  and  Scenic  Rivers  Coordinating  Council 

CWA 

Clean  Water  Act  (Federal  Water  Pollution  Control  Act) 

DEIS 

Draft  Environmental  Impact  Statement 

DOT 

Department  of  Transportation 

EA 

Environmental  Assessment 

EIS 

Environmental  Impact  Statement 

EPA 

Environmental  Protection  Agency 

FAA 

Federal  Aviation  Administration 

FAC 

Federal  Advisory  Committee 

FEMA 

Federal  Emergency  Management  Agency 

FERC 

Federal  Energy  Regulatory  Commission 

FHWA 

Federal  Highway  Administration 

FPA 

Federal  Power  Act 

FR 

Federal  Register 

FSA 

Farm  Service  Agency 

Interagency 

Guidelines 

Departments  of  the  Interior  and  Agriculture  Interagency  Guidelines  for 
Eligibility,  Classification  and  Management  of  River  Areas  in  the  Federal 
Register  (Vol.  47,  No.  173;  September  7,  1982,  pp.  39454-39461). 
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LEIS 

Legislative  Environmental  Impact  Statement 

National  System 

NEPA 

National  Wild  and  Scenic  Rivers  System 

National  Environmental  Policy  Act 

NFIP 

National  Flood  Insurance  Program 

NPDES 

National  Pollutant  Discharge  Elimination  System 

NPS 

National  Park  Service 

NRCS 

Natural  Resources  Conservation  Service  (Formerly  the  Soil  Conservation 

Service) 

NRI 

Nationwide  Rivers  Inventory 

OHL 

Federal  Energy  Regulatory  Commission  Office  of  Hydropower  Licensing 

OMB 

Office  of  Management  and  Budget 

OPR 

Federal  Energy  Regulatory  Commission  Office  of  Pipeline  Regulation 

ORV 

Outstandingly  Remarkable  Value 

ORW 

Outstanding  Resource  Water 

P.L. 

Public  Law  (J 

PP 

Q&A 

Reference  Guide 

RHS 

Pages 

Question  and  Answer 

Interagency  Wild  &  Scenic  River  Coordinating  Council  Reference  Guide 

Rural  Housing  Service 

RMP 

River  or  Resource  Management  Plan 

RUS 

Rural  Utilities  Service  Agency  (Formerly  the  Rural  Electric  Adminis¬ 
tration.) 

SCORP 

State  Comprehensive  Outdoor  Recreation  Plan 

SDWA 

Safe  Drinking  Water  Act 

T&E 

Threatened  and  Endangered  Species 

TMDL 

Total  Maximum  Daily  Load 

TPL 

Trust  for  Public  Lands 

use 

United  States  Code 

USCG 

United  States  Coast  Guard 

m 
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USD  A 

United  States  Department  of  Agriculture 

USDI 

United  States  Department  of  the  Interior 

USDOT 

United  States  Department  of  Transportation 

USFS 

United  States  Forest  Service 

USFWS 

United  States  Fish  and  Wildlife  Service 

USGS 

United  States  Geological  Survey 

WSR 

Wild  and  Scenic  River 

WSRA 

Wild  and  Scenic  Rivers  Act  (Sometimes  used  in  place  of  “Act”  to  avoid 
confusion  with  other  legislation.) 
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